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Attorneys for Defendant SHELL OIL COMPANY

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

10

11 HAMILTON DUTCH INVESTORS Case No 893738 WNB 1x
California General partnership

12 SHELLS MEMORANDUM IN

SUPPORT OF MOTION FOR
13 Plaintiff SUMMARY JUDGMENT

DECLARATIONS IN SUPPORT
14 AND EXHIBITS

15

SHELL OIL COMPANY corporation DATE MAY 1990
16 and DOES through 50 TIME 1000 A.M

PLACE COURTROOM
17 Defendants

18

19 Defendant Shell Oil Company hereinafter SHELL files

20 this memorandum in support of its motion for summary judgment

21 on each and every claim asserted against it by Plaintiff

22 Hamilton Dutch Investors hereinafter HAMILTON DUTCH As

23 will be shown herein each and every claim asserted by

24 HAMILTON DUTCH is barred by the statute of limitations and

.25 SHELL is entitled to judgment in its favor as matter of

26 law

27

28



39q.otjP91nBOsaoisaiHDJSQUNOJJIIWYHSIBUAOUIT19UT

GeneS1943vTtfloeCqrtseqqSTT.PTT.TM39La

buTpnlouTA.tttoetueeqpquosq.opedoleAepunfl

pupedoleAep5n01.reAP105T-TJoe11Tpo

dEM966L0N

TTATDDcFSflSUOTDeSSOJOP9PSJpiie1QeOJ1OTu1eqD

MOQCUIeTU10T13zhteiAJTe1joefSSSThU9AOOSTP

ST30buts-r.nse52zIIp.10.xnooSTTe.xouotae

peMeTdtlTL1TTPW861.zequeoaUQR.TIIOPeq61

30etsequopesodsipueeqpqAipebetiesesesnopr2zT4

pexeAoosçp3TA.1TdDPTITPW1861p3Ann.xqejseArree

OT0P1
seiAT1Toeq30eq.TsequeeqPT4PUPI

pe.aPe1oAittedpuepeAo.adurUnuaqeqpeitnboPeTA.1P.j

1T 11TPD9L6183ieqoooUO3L61UTATTTQPeqP10S

pwePesoloTIiHS3L611TWpenedoUPsespetunLt

aquxoiA.T1toeeJnUSetflpestpindTISHS9961UIYIaHS

pupAuduxoPOU9q3iojIPAorcUnieApoo5UTPTtIOUT11

s.xotxedosnofl2AAqse.e.spe.TUfletU0pe.e.zedo01

stAtitoetp99611Tit61tuo.xaC96IOOUPIdT1T0L
SUTN2Wiaqqnj.UeUnneAoosespeTufletaeuITeuo

SPA.Pt4M.19UJOZseTflflOS9tflU0Sq.TSbuiptnq90T3309t43j
/a

TU.1oT1P3SOUPflOIUTP.aPAe1noOUI190UPenuea.yU01TPH

q.fl0SU0TOeS.I3UTetfl.PpePo01SpUnO.1bPUPbutptnq

9OT30uP30epspeliPeqfl09SPOST4I

NOLL3000LNI



10

11

12

OI
om
am 13

ui am

01

15

wg s16
-z

ma
_jt

0w
17

-j 18

19

cj

21

22

23

24

.25

26

27

28

Tract 4671 It was already improved with the office building

that is the subject of this action As part of an attempted

re-sale of the building HAMILTON DUTCH allegedly rediscovered

what CADILLAC FAIRVIEW had known since 1981 the property was

contaminated by hazardous materials HAMILTON DUTCH filed the

within action in state court on March 15 1989 alleging

trespass breach of easement and nuisance

HAMILTON DUTCH is charged as matter of law with

the knowledge of its predecessor in title Cadillac Fairview

of the existence of hazardous waste on its property That

knowledge acquired by Cadillac Fairview in 1981 started the

running of the statute of limitations on each claim for injury

to the property Accordingly the time in which to bring the

within causes of action against SHELL expired on February 24

1984 five years before commencement of the within litigation

II

STATEMENT OF THE FACTS

On October 28 1976 the real property that is the

subject of this litigation was part of larger parcel

acquired by Cadillac Fairview Exhibit page The real

property had been part of Plancor 963 United States

Government Synthetic Rubber Plant opened in about 1943

Exhibit page 36 para 15 SHELL owned the plant between

1955 and 1972 Benzene was used as chemical component of

styrene in turn component of synthetic rubber Benzene
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reached the styrene plant via pipeline Tynstra Declaration

pages 18-20 The benzene pipeline was taken out of service

as part of the shut down of the plant in 1972 Penland

Declaration pages 16-17

At least as early as February 24 1981 Cadillac

Fairview knew that the property was contaminated by hazardous

waste Exhibit pages 39-45 paras 2226 and 33 on

December 1983 Cadillac Fairview filed U.S.D.C Civil No 83

7996 MRP alleging inter alia that the property had been

contaminated with hazardous wastes as result of the

operation of the synthetic rubber plant Exhibit

By report dated June 15 1984 Cadillac Fairview was

informed that the ground water at the Plancor site contained

significant concentrations of benzene ethyl benzene and

toluene Further Cadillac Fairview was informed that the

water table surface beneath the overall site slopes gently to

the southsoutheast and that because the gradient is so small

slight changes in local groundwater levels may change the

direction of ground water flow Exhibit pages 61-65

On or about March 1987 HAMILTON DUTCH acquired fee

title to parcel of the real property that had been part of

the plancor site owned by Cadillac Fairview Exhibits page

21 and Exhibit page 27 The real property is described as

Lot 62 of Tract 4671 and is commonly known as 20221 South

Hamilton Avenue City of Los Angeles County of Los Angeles
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State of California Exhibit page 21 HAMILTON DUTCH

through report prepared for its counsel learned that soil

samples on the property taken from the capillary fringe just

above the water table contained benzene ethyl benzene and

toluene Exhibit pages 6165 Those are the same

contaminants reported in 1984 to HAMILTON DUTCHs predecessor

in title Cadillac Fairview again at the ground water level

Exhibit pages 6165

III

ARGUMENT

HAMILTON DUTCHS CAUSES OF ACTION FOR TRESPASSJ

NEGLIGENCE AND STRICT LIABILITY ARE BARRED BY

STATUTE OF LIMITATIONS

_o oi
.1

m-
aimW OOZErnrE

mm

_jt

Os
.4- ZI
ii

HAMILTON DUTCHs first cause of action is for

trespass HAMILTON DUTCH alleges that SHELL permitted toxic

substances from its pipelines to enter the HAMILTON DUTCH

property Exhibit page 79 para HAMILTON DUTCHs

second cause of action is for negligence alleging that SEELLs

negligence allowed toxic substances to enter HAMILTON DUTCHs

property and cause injury to it Exhibit page 81 paras

17 19 HAMILTON DUTCHs third cause of action is for strict

liability for injury to its property Exhibit page

paras 20 and 23

Within three years An action for
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trespass upon or injury to real property 71 shall be

commenced Calif Code Civ Proc Section 338 The

three year statute of limitations is applicable to HANILTON

DUTCHs first second and third causes of action

10 Statutes of limitation were created to prevent the

assertion of stale claims California and federal courts

have held

Statutes of limitation like the equitable

doctrine of laches in their conclusive effects are

designed to promote justice by preventing surprises

through the revival of claims that have been allowed

to slumber until evidence has been lost memories

have faded and witnesses have disappeared The

theory is that even if one has just claim it is

unjust not to put the adversary on notice to defend

within the period of limitation and that the right

to be free of stale claims in time comes to prevail

over the right to prosecute them Order of Railroad

Telegraphers Railway Express Agency Inc 321

U.s 342 348349 88 L.Ed 788 64 S.Ct 582

1944

11 HANILTON DUTCH may argue that they did not

discover the presence of toxic substances in the capillary

fringe just above the groundwater table until 1988 However

Cadillac Fairviews prior knowledge that the site contained

concentrations of benzene ethyl benzene and toluene are



10

11

sC

th 13

14

ILl SN
k.0 5k.

15
Us

16

I- Os.J zI 1rj

18

19

nfl

21

22

23

24

25

26

27

28

imputed to HAMILTON DUTCH for purposes of the statute of

limitations

12 In Bradler Craig 274 Cal.App.2d 466 79

Cal.Rptr 401 1969 plaintiffs alleged that at the time they

purchased their home in 1966 they were unaware of defects in

the grading and that there was nothing apparent that would

put them on notice of any defective condition The grading

occurred in 1948 Plaintiffs further alleged that in 1966

they discovered damage caused as direct and proximate result

of negligent grading fl at 469-470

13 The defendant developer demurred to plaintiffs

complaint arguing that the action was barred by the three year

statute of limitation then Calif Civ Proc Code section 338

subd The trial court sustained the demurrer and

plaintiffs appealed

14 The Court of Appeal affirmed and held plaintiffs

claim to be barred

unless plaintiffs can bring themselves

within the judicially developed exception that in

based on progressively developing or

continuing wrongs where nature and extent or

permanence of the harm are difficult to discover

the running of the statute is postponed until the

time of discovery of or opportunity to discover

the facts at 471



15 The court rejected plaintiffs argument that they

did not discover the negligence until August 1966 by noting

Knowledge or notice of defects or damage that

caine to the attention of their predecessors in

interest would be imputed to plaintiffs as of the

date thereof If there was damage as result

of such defects and such damage met the test of

Oaks the statue would commence to run at 472

added

court in Oakes Mccarthy Co 267 Cal.App.2d 231 255

73 cal Rptr 127 1969 held that cause of action for

consequential damages resulting from an underground trespass

does not arise until there is surface damage which would put

reasonable man on notice

16 In the case at bar HAMILTON DUTCHs predecessor in

title Cadillac Fairview knew as early as February 24 1981

that hazardous waste was present on the property At least as

early as June 15 1984 Cadillac Fairview was on notice that

the ground water at the site contained significant

concentrations of benzene ethyl benzene and toluene

HAMILTON DUTCH alleges that its portion of the Cadillac

Fairview site is contaminated by the same toxic substances

The substances found in the capillary fringe just above the

ground water are the same substances known by cadillac

Fairview to be in the groundwater on June 15 1984 The

ci

_o ogS

wid Ooze
NOp

So
wg

Os
.2-
lii

-I

10

11

12

13

14

15

16

17

18

19

20

21

2t

24

25

26

27

28



10

11

Hi

15

z-
I- Os

ZI
-L

16

19

23

5-

23

24

.25

26

27

28

contamination had clearly come to the attention of Cadillac

Fairview HAMILTON DUTCHs predecessor in title That

knowledge that came to the attention of Cadillac Fairview is

imputed to HAMILTON DUTCH Bradler Craig 274 Cal.App.2d

466 472 79 Cal.Rptr 401 1969 The statute commenced to

run when Cadillac Fairview had notice or knowledge Whether

that was in 1981 or in 1984 makes no difference HAMILTON

DUTCH did not file the within action until March 15 1989

HAMILTON DUTCHs causes of action for alleged injury to its

property became barred by the statute of limitations at the

latest on June 15 1987 full 21 months before Plaintiff

commenced the instant litigation

17 SHELL is entitled to judgment in its favor and

against HAMILTON DUTCH on Plaintiffs first second and third

causes of action for the reason that the statute of limitation

expired at the latest on June 15 1987 and the instant action

was not filed until March 13 1989 Calif Civ Proc Code

Section 338Cb

HAMILTON DUTCHS FOURTH CAUSE OF

ACTION FOR BREACH OF EASEMENT IS BARRED BY

THE STATUTE OF LIMITATIONS

18 HAMILTON DUTCH alleges in its fourth cause of action

that SHELL breached its obligations under its written reserve

of easement by allowing toxic substance to leak under the

property HAMILTON DUTCHs fourth cause of action sounds in



contract An action founded upon any obligation founded upon

an instrument in writing is four years Calif Civ Proc

Code Section 337 The cause of action for breach of contract

ordinarily accrues at the time of breach and the statute

begins to run at that time regardless of whether any damage is

apparent or whether the injured party is aware of his right to

sue Witkin California Procedure 3rd ed Actions

Section 375 page 402

9j

10 19 In the case at bar Shell ceased to use the pipeline

in 1972 See the Tymstra and Penland Declarations SHELL

12 breached its obligations if at all more than four years

th 13 before the instant litigation was filed March 15 1989

14 HAMILTON DUTCHs claim for breach of easement claim founded9Q
i.rw

15 on an instrument in writing is barred by the four year
-QN

statute of limitations for the reason that it was filed more
Z- wI

than four years after the last date when it could have

18 accrued Calif Civ Proc Code Section 337

l9

20 HAMILTON DUTCH FAILS TO STATE CLAIMS

21
UPON WHICH RELIEF CAN BE GRANTED IN ITS

22 PURPORTED CAUSES OF ACTION FOR NUISANCE

23

24 20 HAMILTON DUTCHs fifth cause of action is

.25 purportedly for private nuisance arising out of SHELLs

26 alleged contamination of HAMILTON DUTCHs own property

27 Exhibit page 85 para 33 HAMILTON DUTCHs sixth cause of

28
action is purportedly for willful and malicious maintenance of

10



nuisance by SHELL on HAMILTON DUTCHs own property Exhibit

page 86 paras 36 and 37 HAMILTON DUTCHs allegations

are defective when combined with the finding of the alleged

contamination in the Northwest corner of the property Exhibit

pages 68 and 74 for the reason that the owner of land

upon which nuisance exists cannot file claim against

third party for nuisance

21 HAMILTON DUTCH alleges that it is the owner in fee

10 simple of the land upon which the alleged nuisance exists It

11 further alleges that SHELLs contamination of HAMILTON DUTCHs

12 property interferes with and impairs its beneficial use of the

13 property Exhibit pages 78 and 85 paras and 33
UJ

co Nuisance is the unreasonable use of one persons real property
-I-

15 to the detriment of neighbors property See Cal Civil

-rc .- Code Section 3479 It is the general rule that the
lo

WS
unreasonable unwarrantable or unlawful use by person of his

18 own property so as to interfere with the rights of other is

19 nuisance 66 C.J.S Nuisances section 727

20
Hutcherson Alexander 264 Cal.App.2d 126 130 70 Cal.Rptr

366 1968

22 Restatement of Torts 2d Chapter 40 section 821A

24 seq pages 83 through 179 contains an extensive

25
discussion of nuisance but does not once indicate that

26 landowner may bring an action to abate nuisance on his own

27 property Restatement of Torts 2d at section 840A specifies

28 that when person sells land his liability for nuisance is

11



cut off as soon as the purchaser has had reasonable

opportunity to discover the condition and abate it

23 Finally of course HAMILTON DUTCH alleges that the

nuisance creates an injury to its land Again the statute of

limitations for injury to realty is three years Cal Civ

Proc Code Section 338b The statute of limitations begins

to run on nuisance from the first intrusion but

repetitive intrusions cause the statute to again commence as

10 to each such repetition Nestle City of Santa Monica

Cal.3d 920 937 101 Cal.Rptr 568 1982

12
13

24 In the case at bar HAMILTON DUTCH affirmatively

14 alleges that the toxic contamination is on its own property
IW N0

15
Nuisance is the unreasonable use of ones own property to the

detriment of another that is nuisance Hutchersonlo

17 Alexander 264 Cal.App.2d 128 130 70 Cal.Rptr 366 1968

18
There is no allegation that SHELL is maintaining nuisance on

19
its own property The uncontested evidence shows that SHELL

20
idled its benzene pipeline in the area in 1972 HAMILTON

21
DUTCHs predecessor knew of benzene and other toxic substances

22 on the property in question not later than 1984 The statute

23 of limitations of three years runs from the first intrusion

24 here arguably 1972 1981 or 1984 HAMILTON DUTCH is

25 charged with the knowledge of its predecessors Bradler

Craig 274 Cal.App.2d 466 70 Cal.Rptr 401 1969 The

27
statute of limitation assuming that HAMILTON DUTCH can even

28 state cause of action in nuisance ran at its latest in June

12



1987 well before the within matter was filed on March 13
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CONCLUSION

25 Defendant SHELL OIL COMPANY is entitled to judgment

in its favor as matter of law on each and claiii asserted by

Plaintiff HAMILTON DUTCH INVESTORS for the reasons that each

claim is barred by the applicable statute of limitations and

for the reason that the complaint fails to state cause of

action for nuisance in its fifth and six causes of action

DATED April 10 1990 Respectfully submitted

KELTNER
S7RE

BER INC

MARX SCHREIEER

Attorneys for Defendant
SHELL OIL COMPANY

13
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DECLARATION OF MARK SCEREIBER

MARX SCHREIBER declare

am competent person over the age of 18 years and

make this declaration based upon my person knowledge If

called as witness at trial or at hearing of the within

motion could competently testify to each of the matters set

forth herein

The document attached hereto as Exhibit is true

and exact copy of document number 87 327523 recorded in the

Los Angeles County Recorders office on March 1987

The document attached hereto as Exhibit is true

and exact copy of document number 1135 recorded in the Los

Angeles County Recorders office on October 29 1976

The document attached hereto as Exhibit is true

and exact copy of the indicated pages from the Dames Moore

report on the Cadillac Fairview site which was part of the

old Shell Chemical Plant The report was prepared for counsel

to Cadillac Fairview and was provided to counsel for Shell oil

Company by Cadillac Fairviews attorneys

The document attached hereto as Exhibit is true

and exact copy of the draft ENCON report on the property at

issue in this litigation It was authenticated at the

deposition of its author Mike Wolff but the transcipt of his

deposition is not yet available

The document attached hereto as Exhibit is true

and exact copy of the First Amended Complaint as served on

14



Defendant Shell Oil Company by Plaintiff Hamilton Dut

Investors

declare under penalty of perjury of the Laws of the

United States of America that the foregoing is true and

correct

Executed at Los Angeles California this 12th day of

April 1990

10

11

12

13

11o 14

isO

is

.ic

tag

0w
Zi-

19

or

21

22

23

MARK SCHREIBER
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LOS ANGfl.ES CALIFORNIA 90015-1199

Tnnnoxt 213 520-3381

Attorneys far
Defendant

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

10
HAMILTON DUTCH INVESTORS Case No 893738 WMB Kx

California General partnership
DECLARATION OF J.M

12 Plaintiff PENLAND

13

SHELL OIL COMPANY corporation
and DOES through 50

Defendants

J.M PENLAND declare

am competent person over the age of 18 years and

10
make this declaraticn based upon my peronai knowledge if

called as witness at trial could and would competently
21

testify to each of the matters set forth herein
22

From 1964 through and including 1972 was corrosion

engineer with Shell Oil Co West Coast Pipelines The

24
pipelines running from Shell Dominguez refinery to the Shell

Chemical Plant were within my jurisdiction My
26

responsibilities included external cathodic protection of

28

16-
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those particular pipelines numbered through

distinctly remember those lines

It is my memory that those lines were idled in or abon

1972 as part of the shut down of the Shell Chemical Plant in

Torrance California In 1972 it was Shells practice to

flush idled lines with water and fill those lines with

inhibited water Inhibited water is water that contains

anti corrosive

From 1964 through and including 1972 dont believe

that there were any leaks in pipelines through due to

corrosion breaks

As part of my responsibilities any leaks in the

pipelines due to external damage would have been brought to my

attention was informed of no such external damage that

caused break or leak in the pipelines

declare under penalty of perjury of the Laws of the

United States of America that the foregoing is true ar

correct

Executed at Et7 Src..1_ California this

day of /VsrpA 1990

./.ji1 7C-m
Al ---c--i -L .1

A.M Penland

Penland decla

17
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LAW 0FFCES

KELTNER SCHREI3ER inc
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LOS M4GCEL CALIFORNIA 90025-YinTte 213 flo-385e

Attorneys for Defendant

tJiIflD STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

10

11 HAMILTON DUTCH INVESTORS Case No 893738 WMB Ri
California General partnership

12 DECLkRATION OF FRANCIS
Plaintiff TYMSTRA

13

14

SHELL OIL COMPANY corporation
15 and DOES through 50

16 Defendants

17

18 FRANCIS TYMSTRA declare

19 am competent person over the age of 18 years atd

20 make this declaration based upon my personal knowledge

21 called as witness at trial could and would competentr

22 testify to each of the matters set forth herein

23 From 1955 through and including 1972 was

24 Department Manager of the Styrene Plant at Shell Chemical

25 located in Torrance California By training education azd

26 experience am chemist

27 As Department Manager of the Styrene Plant t.e

28

18--



pipelines running from Shell Dominguez refinery to the Styrane

Plant were within my jurisdiction distinctly remember the

benzene line that brought benzene to the styrene plant

From 1955 through and including the period in 1972 that the

plant was still in operation do not recall that there were

any leaks in the benzene line that were reported to me As

Department Manager of the Styrene Plant all leaks would have

been reported to me Further do not recall being informed

of any damage from external sources to the benzene line

10
The line bringing benzene to the styrene plant

11 pressure tested at regular intervals

12
By way of background benzene is used to make

13 styrene It is not used in the making butadiene Highly

14 simplified the process is as follows propane is cracked to

15
make ethylene ethylene combined with benzene makes

16
ethylbenzene ethylbenzene when treated with catalyst

17
becomes styrene

18
Benzene is not component of butadiene There were

19
no benzene tanks at the butadiene facility

20

21

22

23

24

26

27

28

19



It was Shells practice to idle lines by c1eani

them and then filling them with inhibited water Inhibited

water is water combinewith an anti-corrosive do not

believe that benzene is component of inhibited water

declare under penalty of perjury of the Laws of the

United States of America that the foregoing is true and

correct

_______________________California this

Il/f AJjj3 1990

Executed at

c7ot
_____ day of_10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FRANCIS TYNSTPA

Tymstradecla

20
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The

declare that

iaidersiqn.d partners cf Sailton Dutch tnestors

Hasiltor Dutch Investors is partnership

The is of this partnership is 3a1 Itt Dutch

Cc The nan of the partners are tiqene kanfeid
Howard Harm and Steven Mrlinqer

Cd The partners naed in this satstit are all

partners and

ci Howard Mann bqeti aosenfeld aid Star
Derlinqer say ict tnvey las defined in secto lSC.5fl ot the

Caitorna Corporatior.s Ce title to rea pracarty staMn
th partnership ow by conveyar.ce esecnS it tnt partnvrstp
ftS without the written .onsent of all the otner pansers pro
sided that arty agreesent dead öeed of tnst or otnt latr
sent thus approved say be eseuted in the partnersPt ow by
Howard Mann act inq alone or flpqene HoseafeA aid Stan
Derlinqer activç jointly

This statsnt was esecuted on Petnary3 1fl at

_______________ California

trflanr

Steven rliaqer
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the ttdersigned ach for himself declares that

partner in the partnership itaed in the ae
stataent of partnership and that stateaent of partnership as

true of my knoviedge

declar under penalty of perjury that the an is

true andçorrdCt aid this this daarat ion was esersted

February IN at
JVt1A4tCL.51LLifOCflha

fe sd

/1

%4rr
ward anr

-t

Steven eriinqer

rAn Or

19 In
cairn Or JA 4%ifl/f

tsisgj day ot4.4a flS7 before the

ondersignad Ictary Puic in arid te said Coaity State

persai ally ard flCV4 FLLD personally taowr tc

or proved to on the o..sis of aattsfavtory evdenre tc he he

person floe is subecribed to the within nstrant and

acknowled to that be etacuted the as
mtmy hand and off ictal aa

as

UAL

MotaFy tic forftlbe State

of California
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WALD BARKRADER Ross

Thomas Tnz.itt

Brian Molloy
Mary Du.ffy Becker
1300 Nineteenth Street N.W
Washington D.C 20036

Telephone 202 828-1200

IRELL MANELLA
Thomas Johnson Jr
1800 Avenue of the Stars Suite 900
Los Angeles California 90067

Telephone 213 879-2600 or 277-1010

Attorneys for Plaintiff
Cadillac Fairview/California Inc

UNIT STATES DISTRICT COURT

CE4TPAL DISTRICT OF CALIFORNIA
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CADILLAC FAIRVIEW/CALIFORNIA INC No
California corporation

FILED

DEC 91983

ctc DISTRCT OOURT
Y4TBEL QIZERICI QE CALL FOfl

7996

COLAflC FOR DEARA
TORY AIC INJUNCTvt
RELIEF AND DAMAGES
UNDER C0rePrS IV
DVIR0N4TAL RESPCNSZ
COENSATION AND
LIABILITY ACT OF 158C

AND OTR FEDERAl
STATUTES DECEIT
BRIA OF WARRANTY
PUBLIC NUISANCE ttflk
HAZARDOUS ACVflES
MW NEGLIGWE

DC4MO FOR JURY TRIAL

Plaintiff

DOW CiICAL CO Delaware corpo
ration SLL OIL CO Delaware

corporation INTflNATIONAL PROPERTY
DEVELOPOIT CO California corpora
tion CC.F WESTERN DEVELOPCT CO
INC California corporation CABOT
CABOT FORBES INTERIM CO INC

Massachusetts corporation WILLIAM
RUC3LSEAUS Adnin.istrator of the
Environmental Protection Agency of the
United States of America GAW
CAR4 Administrator of the General
Services Administration of the United
States of America successor-in
interest to Definse Plant Corporation
Reconstruction Finance Corporation and
the Fed.cral Facilities Corporation
UNITED STATES OF ACRICA Pna RANK
the Director of the State Deparent
of Health Services of the State of

thBiI



California flCMAS IN5I
Chairran of the Board of the South
Coast kit Quality Management District
of the State of California JANE BRAY
Acting Chairman of the Board of the

Regional Wat3r Quality Control Board of
the State of California for the Los
Angeles Region and DOUGLAS FERGUSON
President of the Central and West Basin
Water Replenisbment District of the
State of California

Defendants

COPLAINT

10 Plaintiff Cadillac Fairview/California Inc Cadillac

3.3 Fairview alleges that

12 Jt5RIWICTION MO VWUE

13 The Court has jurisdiction of this action pursuant to

14 U.S.C 701 et 28 U.S.C 1331 1337 1349 and L361

15 4.2 U.S.C 9606a 9607g and 9613b of the Act of

16 August 30 1961 Pub No 87-190 75 Stat 418 14a of the

17 Rubber Act of 1948 ch 166 62 Stat 101 2a6 of the Seccnz

War Powers Act of 1942 as amended ch 199 56.Stat 176 and

19 jurisdiction pendent and ancillary thereto Declaratory juent

20 is sought pursuant to 28 U.S.C fl 2201 and 2202 Cadillac

21 Zairview has satisfied all jurisdictional prereguisites to flin

22 this complaint

23 Each of the defend2nts is found or transacts busess

24 or is otherwise subject to suit in the Central bistrict of

25 California

26 STATEC OF CASE

27 In this action plaintiff Cadillac Fairview seeks

28 compensatory declaratory and injunctive relief against defr4ant
MAIJJ.A

flTIS4IP
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tan eflra
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based on the past disposal and contimed presence of chemica.l

substances including hazardous wastes and hazardous substancn

on property currently owned by Cadillac Fairview Defendants are

former owners lessees or administrators of this property or

former operators of Government-owned rubber-producing facility

thereon As described in more detail below these defendants

inter alia disposed of or licensed and permitted the disposC of

these chemical substances and failed to undertake any re.movai or

remedial action concerning the property These actions or

failures to act have created continu.ing nuisance that threatens

the health safety and welfare of the community damages the

value of property owned by Cadillac Fairview and property in the

neighborhood and threatens to result in substantial environnnal

damage and risk of bodily injury and sicloess In addition

Cadillac Fairview seeks compensation from twD defendants for

damages based on deceit and breach of warranty

FIRST CLAIM FOR DECLARATORY RELIEF

AGAINST ALL DEFWANTS

Cadillac Fairview is corporation duly organized and

existing in good standing in the State of California Cadiflac

Fairview currently owns certain real property hereinafter

referred to as the Site located near the intersection of

Amo Boulevard and Vermont Avenue in the City of Torrance

California and more fully described in Exhibit attached

hereto and made part hereof by this reference

Defendant Dow emical Co DOW is corporation

organized under the laws of the State of Delaware Cadillac

Fairview is informed and believes and based thereon alleges

-3
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that Dow and others at Dow direction operated pirt of

Government-owned nibber-producing facility on the Site and

d.ispcsed of chemical substances including hazardous wastes and

hazardous substances on the Site that Dow was aware at the t.ze

that it operated on the Site that such chemical substances hed

been disposed of on the Site and that it failed and continues

to fail to undertake any removal remedial or other action to

prevent release or threat of release of such chemical sub

stances from the Site into the environment

As used in this Complaint the term hazardous sub

stances shall have the meaning provided in Section 10114 of

the Comprehensive Environmental Response Compensation and

Liability Act of 1980 CaCLA 42 U.S.C 960114 and the

term hazardous waste shall have the meaning provided in Setion

1004S of the Solid Waste Disposal Act 42 U.S.C 69035

Defendant Shell Oil Co Shell is corporation

organized under the laws of the State of Delaware Shell

owned the Site from April 19 1955 to December 12 1972 Cad.flhac

Fairview is informed and believes and based thereon alleges

that Shell and others at Shells direction disposed of chetLa

substances including hazardous wastes and hazardous substances or

the Site that Shell was aware at t.hc time that it owned the flte

that such chemical substances had been disposed of on th Ste

and that it failed and continues to fail to undertake any remova

remedial or other action to prevent release or threat of

release of such chemical substances from the Site into the

envi ronme.nt

IILBII



Defendant International Property D4velopment Co

International is corporation organized under the lass of

the State of California International owned the Site from

December 12 1972 to August 21 1974 Cadillac Fairview is

informed and believes and based thereon alleges that Interna

tional was aware at the time that it owned the Site that chemical

stibstances including hazardous wastes and hazardous substances

had been disposed of on the Site and that it failed and contj.nues

to fail to undertake any removal remedial or other action to

10 prevent release or threat of release of such chemical sub

fl stances from the Site into the environment

12 Defendant CCF Western Development Co Inc Western

13 is corporation organized under the laws of the State of

14 California Western and its affiliates owned the Site from Aagust

15 21 1974 to October 28 1976 Cadillac Fairriew is informed and

16 believes and based thereon alleges that Western was aware the

17 time that it owned the Site that chemical substances ircladinr

18 hazardous wastes and hazardous substances had been disposed of on

the Site and that it failed and continues to fail to undertie

20 any removal remedial or other action to prevent release or

threat of release of such chemical substances from the Site into

22 the environment

23 10 Defendant Cabot Cabot Forbes Interim Co Inc

24 Interim is corporation organized under the laws of the

25 Commonwealth of Massachusetts Cadillac Fairview is informed and

26 believes and based thereon alleges that it is the successor in

27 interest to the rights and obligations of International and

28 Western
kAIlt
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11 As used hereinafter in this complaint CCF shall

include International Western and Interim and the officers

employees and agents thereof

12 Defendant Gerald Carmen is the Administrator of the

General Services Administration GSA of the United States of

America The Administrator of the GSA is the successor-in-

interest to the Defense Plant Corporation the Reconstruction

Finance Corporation and the Federal Facilities Corporation The

Defense Plant Corporation the Reconstruction Finance Corporation

and the Federal Facilities Corporation were federal corporatirts

organized pursuant to Acts of Congress and empowered with the

right to sue and be sued Pursuant to 59 Stat 310 the

Reorganization Plan No of 1957 and the Act of August 30

1961 Pub No 37-190 75 Stat 413 the Administrator of the

GSA assumed all liabilities of these corporations at issue it

this action

13 Defendant Un.ited States of America is named as

defendant in this action pursuant to of the Act of August

1961 Pub No 87-190 75 Stat 418 which states that ar

suit action or other proceeding which but for such thssclu

tion would be commenced by or against the Facilities

Corporation shall be ccienced by or against the United States

in Federal court of competent jurisdiction

14 As hereinafter used in this complaint Administratsr

the GSA shall include Uri.ited States of America the Administrato

of the GSA the Defense Plant Corporation the Reconstruction

Finance Corporation the Federal Facilities Corporation and the

officers employees and agents thereof

liEI
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15 From October 16 1942 to April 15 1555 the Site ard

nthber-producing facility thereon were owned operated or

administered by the Defense Plant Corporation the Reconstncnon

Finance Corporation and the Federal Facilities Corporation

Cadillac Fairy-jew is informed and believes and based thereon

alleges that these entities licensed permitted authorized cr

otherwise allowed perons including Dow to dispose of chemical

substances including hazardous wastes and hazardous substances on

the Site that these entities were aware or should have been

10 aware at the time they owned operated or administered the Site

fl or the rubbereproducing facility thereon that such chemical

12 substances had been disposed of on the Site and that they failed

13 and continue to fail to undertake any removal remedial or other

14 action to prevent release or threat of release of such

15 chemical substances from the Site into the environment

16 16 The authority to own operate administer and innect

17 the operations of
Government-ownd

rubber facilities was granted

by the Second War Powers Act of 1942 as amended ch 199 SE

19 Stat 176 and was extended in Public Law No 24 of the BOth

20 Congress 2d Session Under the Reconstruction Finance

21 Corporation Act as amended by the Act of June 25 1940 cit 427

22 54 Stat 572 the Reconstruction Finance Corporation was authr

23 ized to create or to organize corporation with power to enage

24 in the manufacture of synthetic rubber and pursuant to that

25 authority the Defense Plant Corporation was created Cad.iflac

26 Fairview is informed and believes and based thereon alleges

27 that these entities licensed permitted authorized or otherwise

28 allowed persons including Dow to dispose of chemical substanceE

aena Na.nnLa
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nc_an.wnera
CMIV St-v



10

12

13

14

15

16

17

18

19

20

21

23

24

25

26

27

28

tJt_p
rimms

aana
IS afl na

car

including hazardous wastes and hazardous substances on the Sit

that these entities were aware or should have been aware at the

time they owned operated or administered the Site and the

rubber-producing facility thereon that such chemical substances

had been disposed of on the Site and that they failed and

continue to fail to undertake any removal remedial or other

action to prevent release or threat of release of such

chemical substances from the Site into the environment all it

contravention of their statutory obligations under these acts and

their charters

17 Under of the Rubber Act of 1948 cli 166 62 Stat

101 and Exec Order No 9942 13 Fed Req 1823 1948 the

Reconstruction Finance Corporation was granted the authority to

administer the operations of Government-owned rubber facilities

including

all power and authority to do all things

necessary and proper in cor..nectio with and

related to such production and sale including but

not limited to the power and authority to make

repairs replacements alterations izprovemer.ts

or betterments to the rubber-producing facilities

owned by the Government or in connection with

the operation thereof and to make capital expeid.i

tires as may be necessary for the efficient and

proper operation and maintenance of the rubber-

producing facilities owned by the Government and

performance of said powers functions duties and

authority
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By Exec Order No 10539 19 Fed Req 3827 1954 the Fsd.enl

Facilities Corporation was designated to replace the Reconsttc

tion Finance Corporation in the performance of the functions es

cribed above Cadillac Fairview is informed and believes azth

based thereon alleges that these entities licensed permittt

authorized or otherwise allowed persons including Dow to

dispose of chemical substances including hazardous wastes a.t

hazardous substances that these entities were aware or shozLd

have been aware at the time they owned operated or administered

the Site or the rubber-producing facility thereon that such .hezi

cal substances had been disposed of on the Site and that ty
failed and continue to fail to undertake any removal remed.SC or

other action to prevent release or threat of release of suz

chemical substances from the Site into the environment all in

contravention of their statutory obligations and their charters

18 Defendant William Ruckelsh.aus is Administrator of the

United States Environmental Protection Agency EPA and has bee

delegated the authority by the President of the United States of

America to administer the fund of monies the Superfund eEta

lished under CflCLA to expend those funds for purposes of cLean

ing up sites that contain hazardous wastes and hazardous sustan

ces that pose threat to health or the environment and

determine whether proposed clean-up actions are consistent v.th

the national contingency plan

19 Defendant Peter Rank is the Director of the State

Departent of Health Services of the State of California and has

the authority to initiate removal or remedial action in resnse

to release or threatened release of hazardous substance in



California unless these actions have been taken or are being

taken properly and in timely fashion by any responsible party

Defendant Thomas Keinsheimer is the airman of the Board of the

South Coast Air Quality Management District Defendant Jane Eray

is the Acting Chairman of the Board of the Regional Water QuaLity

Control Board for the Los Angeles Region Defendant Douglas

Ferguson is the President of the Central and West Basin Water

Replenishment District

20 Cadillac Fairview purchased the Site pursuant to

10 written contract with Western on October 28 1976 as part

fl much larger parcel of property Cadillac Fairview intended

12 develop the entire parcel as commercial and industrial center

13 and its intended purpose for the entire parcel was well icown to

14 CCF at the time of the purchase

15 21 When Cadillac Fairview purchased the parcel from

16 Western Cadillac FaSt-view had nct been informed and was not

17 aware that any hazardous wastes or hazardous substances had been

18 disposed of on the Site Cadillac Fajiview has never produced

19 stored or disposed of any chemical substance hazardous wan

20 or hazardous substance on the Site nor transported any chea1

21 substance hazardous waste or hazardous substance to the Sit

22 22 On Febniary 19 1981 Cad.fllac Fair-view sold and cn

23 veyed portion of the Site together with adjacent real roerty

24 to Western Waste Industries California cotporation On

25 February 24 1981 Western Waste Industries notified Cadillar

26 Fairview that hazardous wastes had been disposed of on the Site

27 Prior to this date Cadillac Fairview was unaware that any hazard-

28 ous waste or hazardous substance had been disposed of on the

rnn.i ncaapup
______
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Sit. Western Waste Industries demanded that Cadillac airvtsw

rescind the sale and conveyance of that portion of the Site tch

had been sold and conveyed to Western Waste Industries

.4 23 After extensive negotiations Cadillac Fairview agreed

to repurchase that portion of the Site which it had sold and

conveyed to Western Waste Industries and it agreed to convey

additional real property adjacent to the Site to Western Waste

Industries

24 During these negotiations hazardous wastes and hazard

ous substances were found to have been disposed of on snail

11 portion of the additional real property adjacent to the Site

12 which was conveyed to Western Waste Industries but were believed

13 to be contained in and confined to shallow disposal pond close

14 to the surface of the land In partial consideration for the

15 transaction referred to in Paragraph 23 of this Complaint Wester

16 Waste Industries agreed to remove all of the hazardous wastes and

17 hazardous substances from the shallow disposal pond on this azth

18 tional real property adjacent to the Site which it acquired Era

19 Cadillac Fairview

20 25 During December 1982 Western Waste Industries be
21 to remove the hazardous wastes and hazardous substances froz the

22 shallow disposal pond on the property adjacent to the Site

23 which it had acquired from Cadillac Eairview In the cot.rse of

24 removing the hazardous wastes and hazardous substances from the

25 shallow disposal pond on the property adjacent to the Site

26 which it acquired from Cadillac Fairview Western Waste Indtstrie

27 discovered that portion of the hazardous wastes and hazardous

28
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substances bad migrated into the soil below the shallow disposal

pond

26 Based upon subsequent tests and engineering analyses

Cadillac Fain-jew is now informed and believes and based thereon

alleges that -the chemical substances including hazardous wastes

and hazardous substances which were deposited into disposal pits

and ponds on the Site are also migrating into previously uncon

taminated soil and may reach and contaminate fresh water aquifers

below the surface of the Site Cadillac Yairview is informed

and believes that these fresh water aquifers are used both for

industrial purposes and for drinking water The contamination of

these aquifers by the hazardous wastes and hazardous substances

contained on the Site may cause substantial environmental damage

and poses threat of serious bodily injury and sicloess to per

sons who consume drinking water obtained from this source Such

threats present an iinent and substantial danger to the pi.flc

health Moreover if such migration continues unaaed any

removal or remedial action will become increasingly more diffi

cult and costly

27 Cadillac Fairview is informed and believes and based

thereon alleges that certain of the chemical substances includir

hazardous wastes and hazardous substances on the Sate tend tz

vaporize and may contaminate the air quality in the resident.al

commercial and industrial areas surrounding the Site Cadillac

Fairview is informed and believes and based thereon alleges thz

many residents in the area have complained of respiratory aflment

and other illnesses which they attribute to the chemical vapors

purportedly escaping from the Site Cadillac Fairview has no pr

12



sent ability to determine and does not intend by these alleçt

tions to admit or deny that any such ailment or illness has een

caused by wastes or substances d.isposed of on the Site

28 Cadillac fa.iriew has at all times exercised due can

with respect to chemical substances on the Site taking into zz

sideration the characteristics of the substances in light of all

relevant facts and circumstances and has taken all reasonab.e

precautions against foreseeable acts or omissions of third parties

which could result in environmental damage or any release of

10 substances Cadillac Fairview at its own expense has retained

fl consulting engineers to conduct chemical analyses and testin of

12 the chemical substances disposed of on the Site Cadillac

13 Fairview at its own expense has constructed six-foot chain

14 link fence around the portion of the Site on which chemical

15 substances appear to have been disposed of and has posted

16 bilingual no trespassing signs at the Site Cadillac Fairnew

17 at its own expense has also maintained private guard sernn

to prevent trespassing on the Site Each and all of these

19 tions have been undertaken at the request of the State Deparent

20 of Eealth Services in order to protect neighborhood residents ro

23 bodily injury or sic3cess which might result from frequent darect

22 contact with the substances

23 29 Cadillac Fairview has filed Notification of Eazardous

24 Waste Site with the EPA as required by Section 103c of

25 aRCLA 42 U.S.C. 9603c Cadillac Fairview is informed and

26 believes and based thereon alleges that Dow and Shell have also

27 filed the notifications with the EPA required by Section 1C2c

28 of CERCLA Cadillac Fairview has received no information tca
rw.z
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jug that the Administrator of the GSA filed the notificatson

required by Section 103c of CERCIIA and based thereon alleçes

that the Administrator of the GSA has not filed such notification

Cadillac Fairview has requested that the EPA approve and cc-tify

under the national contingency plan sandated by CERCLA reval

or remedial action plan for the Site but has been told by

representatives of the EPA that the Site is not on its priority

list that no such plan will be developed nor will any intensve

investigation of the Site be undertaken by the EPA for an enende

period of time Such failure on the part of the EPA to ap
and certify removal or remedial action plan for the Site is in

contravention of its duty under CERCIJ.

30 Cadillac Fairview is infored and believes and based

thereon alleges that Western Waste industries notified the State

Departent of Health Services in or about March 1581 that chenica

substances had been disposed of on the Site Since that date

other agencies of the State of California including the Sc.th

Coast Air Quality Management District the California Regional

Water Quality Control Board for the Los Angeles Region and the

Central and West Basin Water Replenishent District have bee

notified that chemical substances have been disposed of on the

Site

31 The State Departent of Health Services has reested

that Cadillac Fairview conduct chemical analyses and testin of

the chemical substances including the hazardous wastes and

hazardous substances disposed of on the Site that Cadillac

Fairview construct new fence arot.md the portion of the Site on

which hazardous wastes and hazardous substances appear to have

14
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been disposed of that Cadillac Fairflew poet no trespassing

zigns at the Site and that Cadillac Fairview maintain prints

guard service to prevent trespassing on the Site The Departent

of Health Services has not requested or required Dow Shell

CCF or the Adninistrator of the GSA to undertake any removal or

remedial action regarding the hazardous wastes and hazardous

substances disposed of on the Site notwithstanding that Dow

Shell CCF and the Administrator of the GSA have the resporsie

bility under CLA for all costs of removal or remedial action

and for damages for injury to destruction or loss of natural

resources resulting from the hazardous wastes and hazardous

substances disposed of on the Site

32 The the State Departent of Health Services the

South Coast Air Quality Management District the California

Regional Water Quality Control Board for the Los Angeles Region

and the Central and West Basin Water Replenishment District each

have an interest in the application of CCLA and other federai

and state environmental laws and regulations to the Site

Disposition of this action in their absence may leave Cadillac

Fairview Dow Shell CCF and the Ainistrator of the GSA

subject to substantial risk of incurring multiple or otherc.se

inconsistent liabilities in that an adjudication of the rints

and liabilities of the parties may not then bind each and all of

these governmental agencies in future administrative or judicial

proceedings to which they are or any of them is party In

their absence complete relief cannot be accorded among the other

parties

33 Cadillac Fairview has infored each and all of Dow

-15

LLLL-



Shell CCF and the Administrator of the GSA that the hazatus

wastes and hazardous substances disposed of in the past and con

tinuing to be present on the Site may have entered into the

environment or have been emitted into the air or discharged into

water and that these wastes and substances have begun to m.irate

from the area in which they were deposited resulting in

release or threatened release Dow Shell ccr and the

Administrator of the GSA are liable under CERCLA for any removal

and remedial action that is necessary to prevent environnenta2

10 damage and to eliminate any risk of bodily injury or sickness

11 resulting from the hazardous wastes and hazardous substances

12 d.isoosed of on the Site Cadillac Fairview has demanded that

13 Dow Shell CtF and the Administrator of the GSA undertake all

14 removal and remedial action that is necessary concerning the

15 Site but Dow Shell CC.E and the Administrator of the GSA have

16 each refused to undertake such actions Dow Shell CCF and

17 the Administrator of the GSA have further denied any liability

18 for any removal or remedial action

19 34 actual controversy exists between Cadillac Fairiew

20 on the one hand and Dow Shell CC.F and the Administrator of

the GSA on the other hand with respect to their relative right

22 and duties to abate further environmental damage en to eliat

23 any risk of bodily injury or sickness resulting from the hazardS

24 ous wastes and hazardous substances disposed of on the Site

25 Cadillac Fairview seeks declaration of these rights and duties

26 and in particular seeks judicial determination of the person

27 who are responsible under CERCLA for the removal of hazardot.s

28 wastes and hazardous substances from the Site or for any other

ZL NAMCJ..An.h
an art .c ticsane CAIJP-7



remedial removal or other action required to abate further

environmental damage and to eliminate any risk of bodily injury

or sic3oess resulting from the hazardous wastes and ha.zardou.s

substances disposed of on the Site Cadillac Fairview also seeks

judicial declaration that it has no liability under Sections 106

or 107 of CERCLA 42 U.S.C fi 9606 9607 or under any other

applicable statute regulation or principle of common law for

costs of removal or remedial action incurred by the United

States the State of California or any agencies or departments

10 thereof or created thereby or for any other costs of response

11 incurred by any other person or for damages for injury to

12 destraction of or loss of natural resources and has no ob1i-

13 tion to take any removal or remedial action by reason of or

14 relating to the hazardous wastes and hazardous substances dinosed

of on the Site Cadillac Fairview further seeks judicial

16 declaration that if the EPA or the State of California or an

17 agency or departent thereof chooses to incur costs of remoni

is or remedial action by reason of or relating to the hazardous

19 wastes and hazardous substances from the Site or if the EPA or

20 the State of California causes others to incur them then suh

21 costs are to be bone jointly and severally by each of the person

22 who owned the Site at the time of the disposal of hazardous -aste

23 and hazardous substances on the Site and by the persons Mho

24 arranged for disposal or arranged with transporter for trc..s

25 port for disposal of hazardous wastes and hazardous substanes

26 on the Site including Dow Shell and the Administrator of the

27 GSA

28
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SECOIW CLAIM FOR RELIET FOR DAMAGES AGAINST

rrorrsDow swrr CCF .zc

ADMINISTRATOR OF CSA

35 Cadillac Fain-jew hereby repeats and realleges each and

all of the allegations contained in paragraphs through 34

inclusive of this Complaint

36 Cadillac Fairview has incurred costs including costs

of chemical analyses and testing for chemicil substances includinç

hazardous wastes and hazardous substances disposed of on the

Site of constructing fence around the portion of the Site on

which hazardous wastes and hazardous substances appear to ha-e

been disposed of of posting no trespassing signs at the Ste

and of maintain.ing private guard on twenty-four hour basis to

prevent trespassing on the Site which constitute necessary csts

including but not limited to necessary costs of response con-

sistent with the national contingency plan The amount of these

necessary costs of response is not precisely ascertainable at

this time but is in excess of Seventy Thousand Dollars $7C000

37 Cadillac Fainriew has presented claim to Dow Shall

CC.F and the Administrator of the CS for its necessary costs

including but not limited to necessary costs of response con

sistent with the national contingency ian but each and all of

Dow Shell CCF and the Administrator of the GSA have filed

and continue to fail contrary to law to satisfy the claim

ThIRD CLAIM FOR RELIEF FOR AN INJUNCTION AGAINST

DEEflOANTS Dow SELL CCF MO TEE ADMINISTRATOR OF GSA

38 Cadillac Fairview hereby repeats and realleges each

and all of the allegations contained in paragraphs through 37

18
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inclusive of this Complaint

39 Cadillac Fairview has demanded that Dow Shell CC.2

and the Administrator of the GSA perform all necessary removaL or

remedial action concerning the Site consistent with the natial

contingency plan to prevent the further release or threat of

release of chemical substances including hazardous wastes and

hazardous substances into the environment but Dow Shell

and the Administrator of the GSA have failed and continue to fail

to perform any such action or to accept any responsibility for

10 any injury including but not limited to injury to natural

11 resources resulting from the substances disposed of on the Site

12 40 Cadillac Fairview is informed and believes and based

13 thereon alleges that removal or remedial action concernthg the

14 Site consistent with the national contingency plan is urgentLy

15 necessary due to the risk of irreparable injury including sthe

16 stantial environmental damage and serious bodily injury and s.ck

17 ness resulting from the substances disposed of on the Site Suc

18 risk constitutes an imminent and substantial danger to pubfi

19 health and welfare Cadillac Fairview has no adequate remed- at

20 law to avoid the injury which has occurred and which will

21 tinue to occur if an injunction is not issued requiring Dow

22 Shell CCF and the Administratnr of the GSA to remove the tt.eni

23 cal substances including hazardous wastes and hazardous sttbrtance

24 from the Site or to take other appropriate remedial remova or

25 other action to prevent further injury to the environment

26

27

28
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FOUR CLAIM FOR RZLIEF FOR DAMAGES 3ASED ON

DECEIT AGAINST DEFflOANTS WESTER4 MO INTIM

41 Cadillac Fairview hereby repeats and realleges each

and all of the allegations contained in paragraphs through

inclusive of this Complaint

42 Cadillac Fairview is informed and believes and based

thereon alleges that while Western owned the Site Western

leaned that the Site was contaminated by chemical substances

including hazardous wastes and hazardous substances

10 43 At the time that Cadillac Fairview purchased the Site

11 from Western Cadillac Fairview was unaware that hazardous wastes

12 and hazardous substances had been disposed of on the Site

13 Western never informed Cadillac Fairview that hazardous waste

14 and hazardous substances had been disposed of on the Site The

15 hazardous wastes and hazardous substances were not detectable

15 in any reasonable inspection Cadillac Fairview would not lire

17 purchased the Site if it had been aware of the hazardous wants

18 and hazardous substances in part because such purchase expsed

Cadillac Fairview to unexpected claims litigation and potenta

20 liability regarding the Site including potential liability frr

21 removal and remedial action concerning the Site

22 44 Cadillac Fairviaw is informed and believes and based

23 thereon alleges that at the time that Cadillac Fairview pur-hased

24 the Site from Western Western cew that Cadillac Fairview was

unaware of the hazardous wastes and hazardous substances and

26 loew that Cadillac Fairview would not have purchased the Site

27 from Western if it had been aware of them Western had duty to

28
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inform Cad.illac Fairview that the Site contained hazardous wastes

and hazardous stibsta.nces

45 Cadillac Fairview has been damaged by Westerns fradu

lent representations and nondisclosures in an amount which ca.nr.ot

be precisely ascertained at the present time but is not less tan

the sum of Seventy Thousand Dollars $70000 and includes all

of the expenses incurred and to be incurred by Cadillac Fairview

as consequence of the deceit including but not limited to

those necessary to protect the environment and the public from

the hazardous wastes and hazardous substances on the Site as

well as the expenses incurred and to be incurred by Cadillac

Fairview in this action

FIfl CLAIM ICR RELIEF FOR DAMAGES BASS ON

BREA OF ERESS WARRANTY AGAINST DEFDOANTS

WESTERN AND INTERIM

46 Cadillac Fairview hereby repeats and realleges each and

all of the allegations contained in paragraphs through 45

inclusive of this Complaint

47 Western and its affiliates executed and delivered tt

Cadillac Fairview Certificate of Seller on or about Marh 17

1976 and Agreement on or about October 28 1976

each and both of wr4ch contained representations and warranties

concerning the Site to the effect that Western was unawarE of any

undisclosed adverse soils conditions affecting the Site Western

failed to disclose that the Site contained hazardous wastes and

hazardous substances

48 The failure of Western to disclose the presence of

hazardous wastes and hazardous substances on the Site was

21



breach of the express representations and warranties contained

in the Certificate of Seller and the Purchase Agreement

49 Cadillac Fairview gave timely written notice to Western

that the Site appeared to be contaminated with hazardous wastes

and hazardous substances and that Cadillac Fa.irview intended to

assert claim for damages against Western on account of the

breach by Western of its representations and warranties conta.ined

in the Certificate of Seller and Purchase Agreement

50 The damages sustained by Cadillac Fairview as prcz.i

10 mate result of the breach by Western of its representations and

11 warranties contained in the Certificate of Seller and Purchase

12 Agreement cannot be precisely ascertained at the present time

13 but are not less than the sum of Seventy Thousand Dollars

14 $70000 and include all of the expenses incurred a.nd to be

15 incurred by Cadillac Fairview as consequence of the breach

16 including but not limited to those necessary to protect the

17 environment and the public from the hazardous wastes and hazardct.s

is substances on the Site as well as the expenses incurred and to

19 be incurred by Cadillac Fairview in this action

20 SIXTE CLAIM FOR DECLARATORY RELIEr SASC ON

21 PUBLIC NUISAN AGAINST DEFflOANTS DOW SflLL

22 CCZ AND ADMINISTRATOR OF THE GSA

23 51 Cadillac Fairview hereby repeats and realleges each and

24 all of the allegations contained in paragraphs through SO

25 inclusive of this Complaint

26 52 The past disposal and continued presence of chemical

27 substances including hazardous wastes and hazardous substances on

28 the Site have created public nuisance in that they threaten

flLs mnnsanp
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the health safety and welfare of the community damage the nl.ie

of property in the neighborhood and interfere vith the full and

free use of property in the neighborhood Cadillac Fairview has

suffered special injury from this public nuisance because the

Site has been rendered worthless and because Cadillac Fairview is

exposed to potential liability to abate the nuisance and otherwise

to render the Site in compliance with applicable state and federal

laws and regulations and is also exposed to potential liability

for injuries to other persons and property

53 The conditions at the Site have been created by the

intentional cowing willful negligent and ultra-hazardous acts

of Dow Shell CCF and the Administrator of the GSA in that thes

defendants except for CCSE disposed of or licensed and per

m.itted the disposal of chemical substances including hazardous

wastes and hazardous substances at the Site and all of these

defendants including CC.F failed to take measures to prevent

further migration or threat of migration of these su.bstances

Dow Shell CC.F and the Administrator of the GSA have the

liability for and the duty to indenrify Cadillac rairview with

respect to any resulting injury damages liability or duty of

abatement

54 An actual controversy exists between Cadillac Fairview

on the one hand and Dow Shell CC4S and the Ainistrator of

the GSA on the other hand with respect to their relative riht5

and duties toabate this public nuisance and to pay for the

injuries damages and liabilities resulting therefrom Cadillac

Fairview seeks judicial declaration to determine the respectivE

and relative duties of Dow Shell CCF and the Administrator

-23
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the GSA to abate this public nuisance and the right of CadilLac

Fairview to seek ind.nnity from Dow Shell CCF and the

aistrator of the GSA for any costs inc-.arred to abate this putflc

nuisance and for any injuries damages or liabilities incunt in

connection therewith

SEVENTH CLAIM FOR DECLARATORY RELIEF 3AS ON

ULTRARAZARDOUS ACTIVITIES AGAINST DEflOANTS

DOW SHELL MO TEE ADMINISTRATOR OF GSA

55 Cadillac Fairview hereby repeats and realleges ea and

all of the allegations contained in paragraphs through 54

inclusive of this Complaint

56 The disposal of chemical substances including hazartus

wastes and hazardous substances on the Site by Dow Shell the

Administrator of the GSA was an abnormally dangerous activi5

which created high degree of risk to the persons and propcty

of others risk unlikely to be eliminated by the exercise

due care and which was not matter of cocn usage Cadiac

Fairview has never carried on any such activity

57 actual controversy exists between Cadillac Fairrew

on the one hand and Dow Shell and the Administrator of th GSA

on the other hand with respect to their relative rights an

duties to take the removal and remedial actions necessary

abate the risk of injury to other persons and property resuLting

from the disposal of hazardous wastes and hazardous su.bstn5 on

the Site Cadillac Fairview seeks judicial declaration

determine the respective and relative duties of Dow Shell

the Administrator of the GSA to take the removal and remediL

actions necessary to abate the risk of injury to other pers.s

24



and property resulting from the disposal of hazardous wastes cd

hazardous substances on the Site

EIca CLAIM FOR DECLARATORY RELIEF AS ON

NEGLIGflJCE AGAINST DEFDANTS DOW SELL

CCF MO ADMINISTRATOR OF GSA

58 Cadillac Fairview hereby repeats and realleges each

and all of the allegations contained in paragraphs through 57

inclusive of this Complaint

59 Cadillac Fairview is informed and believes and based

10 thereon alleges that defendants Dow Shell and the Administrator

fl of the GSA acted negligently in disposing of or permitting the

12 disposal of the hazardous wastes and hazardous substances on the

13 Site

14 50 Cadillac Fairv-iew is informed and believes and based

15 thereon alleges that defendants Shell CCF and the Adninirtra

16 tor of the GSA negligently maintained the Site by permitting the

17 continued presence and migration of hazardous wastes and hazardou

is substances disposed of on the Site and negligently failed

19 undertake any removal or remedial action concerning the Site

20 61 Cadillac Fairview at all times has exercised due care

22 with respect to the hazardous wastes and hazardous substances

22 disposed of on the Site

23 NINTH CLAIM FOR RELIEF FOR INJUNCTION

24 AGAINST DEFEWANT ADMINISTRATOR OF THE EPA

25 62 Cadillac Fairview hereby repeats and realleges each

26 and all of the allegations contained in paragraphs through 40

27 inclusive of this Complaint

28 63 Defendant Administrator of the EPA has been delegated
IRt.I IIANCSA
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the authority to administer the Superfund established under

CERCLA to expend those funds for purpcses of cleaning up sites

that contain hazardous substances and that pose inter alia an

iinent and substantial danger to the public health or welfare

and to determine whether proposed clean-up actions are consistent

with the national contingency plan

64 Defendant Administrator of the EPA has failed to

approve and certify under the national contingency plan mandated

by CERCLA removal or remedial action plan for the Site in

contravention of his statutory duty under CERCLA

65 Cadillac Fairview is informed and believes and based

thereon alleges that removal or remedial action concerning the

Site consistent with the national contingency plan is ar
necessary because of the i.inent and substantial danger to the

public health or welfare and risk of irreparable injury resu2.ting

from the substances disposed of on the Site Cadillac Fairy-icy

has no adequate remedy at law to avoid the injury which has

occurred and which will continue to occur if an injunction is

not issued requiring the Administrator of the EPA to approve and

certify removal or remedial plan for the Site or to take other

appropriate action to prevent further injury to the environment

Wherefore Cadillac Fairview prays for judgment as follews

For declaratory judgment

That Dow Shell CCF and the Administrator of

the GSA are responsible under CERCLA and any other applicable

statute regulation or principle of coon law for such

removal or remedial action as may be necessary to prevent mini

mize or mitigate damage to the public health or welfare or to th

26



environment by reason of or relating to the hazardous wastes Cd

hazardous substances disposed of on the Site anci to prevent er

minimize the release of hazardous wastes and hazardous substr.ez

from the Site so that they do not migrate to cause stLbsta.ntia

danger to present or future public health or welfare or to the

environment and ii for damages for injury to destruction cf

or loss of natural resources by reason of or relating to the

hazardous wastes and hazardous substances disposed of on the

Site

10 That Cadillac Fairview has no liability under

11 Sections 106 and 107 of CERCLA 42 U.S.C fl 5606 5607 or tther

12 any other applicable statute regulation or principle of coon

13 law for costs of removal or remedial action incurred by the

14 United States Government or the State of California or for azy

15 other costs of response incurred by any other person or for

16 damages for injury to destruction or loss of natural resoines

17 and has no obligation to take any removal or remedial action by

18 reason of or relating to the hazardous wastes and hazardous

19 substances disposed of on the Site

20 That if the United States Government or the State

21 of California incurs costs or causes others to incur costs

22 removal or remedial action by reason of or relating to the

23 hazardous wastes and hazardous substances disposed of on the

24 Site such costs are to be bone jointly and severally by the

.25 persons who owned the Site at the time of the disposal of

26 hazardous wastes and hazardous substances on the Site and

27 by the persons who arranged for disposal or arranged with

28 transporter for transport for disposal of hazardous wastes

nsneop
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and hazardous substances at the Site and that such persons

include Dow Shell and the Administrator of the GSA

Otherwise declaring the rights and duties of

the respective parties

For compensatory damages against Dow Shell CCZ and

the Administrator of the GSA in an amount to be determined at

trial

For an injunction directing Dow Shell CCF and the

Administrator of the GSA to perform all necessary removal ath

remedial action concerning the Site consistent with the national

contingency plan to prevent further releases of hazardous wanes

and hazardous substances into the environment

For an injunction directing Dow Shell CCF and the

Administrator of the GSA to abate the nuisance at the Site caused

by the presence migration and threat of tigration of hazardous

wastes and hazardous substances by taking such actions as the

court shall find to be necessary and sufficient to complete.y and

permanently abate the migration and threat of migration of those

hazardous wastes and hazardous substances

For an injunction directing the Administrator of the EP

to approve and certify removal or remedial plan for the Ste

consistent with the national contingency plan to prevent ftnher

injury to the environment

-28
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That Cadillac Fairview be awarded the costs and dis

bursements of this action

For such other relief as the Court deems proper

Dated December 1983

WALD E2KLkD ROSS
Thomas Tnitt

Brian Molloy
Mary Daffy Becker

tRILL MANELLA
Thomas Johnson Jr

By
AVI.id ts.C2

Thomas Johnson Jr

Attorneys for plaintiff
Cadillac Fairview/California
Inc
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D1MW FOR JURY flIAL

Plaintiff Cadillac Fairview/Califonia Inc hereby

demands trial by jury

Dated December 1983

Respectfully submitted

WALD ESRflADER ROSS
Thomas Tnitt

Brian Molloy
Mary Duffy Becker

IRELL MAIIELLA

Thomas Johnson Jr

11
syrk2

Thomas Johnson Jr
12

Attorneys for plaintiff
13 Cadillac Fairview/Califormia

Inc

14

15
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17
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That certain real property situated in the City
of Los Angeles County of Los Angeles State of California
described as follows

Parcel of Parcel Map Exemption No 2695
as referenced in that certain Covenant and

Agreement for Lot Line Adjust2ent recorded
on April 1983 as Instrument No 83375486
Official Records of said County said Parcel

being tore particularly described as follows

That certain portion of Lot 13

and that portion of Rosemead Street
Vacated adjoining said Lot 13 as said

Lot and street are shown on that certain

map entitled Tract No 4671 recorded
in Book 56 of Maps at Pages 30 and 31
Official Records of said County said

portion being more particularly described
as that portion of Lot 13 and Rosemead
Street Vacated lying easterly of

line parallel with arid perpendicularly
distant 100.00 feet westerly of the

centerline of Rosemead Street Vacated
as said lot and street are shown on

said Map entitled Tract No 4671
excepting therefrom the northerly 100.00
feet of the hereinabove described parcel

Lot 36 as said lot is shown on

said Map entitled Tract No 4671
excepting therefrom the northerly 100.00
feet of the hereinabove described parcel

The westerly 62 feet of Lot 37

as said Lot is shown on said Map entitled
Tract No 4671 excepting therefrom the

northerly 100.00 feet of the hereinabove
described parcel

Exhibit RAW
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Dames Moore
Santa Barbara CA 93XI

%3%

June 15 1984

Irell Manella

1800 Avenue of the Stars

Suite 900

Los Angeles CA 90067

Attention Mr Thomas Johnson Jr
Attorney at Law

Gentlemen

Interim Surirary of Findings

Del Amo Site Investigation
Los Angeles California

For Irell Manella
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6.3 Ground Water Investigation Sumary of Findings

6.3.1 Site Hydrogeology

The natural deposits beneath the Del Arno site to depth of about

100 feet consist predominantly of stratified heterogenious anc

unconsolidated silty clays clayey silts and sandy silt/clay sedi

ments Some fine to medium grained sand is also present

Shallow ground water occurs beneath the Del Aiim site within the

Bellflower aquiclude at depth of between 63 and 68 feet beio

land surface elevation -26 to -28 feet mllw

The Bellflower aquiclude is not reliable source of ground water

supply due to its fine grained low permeability deposits

On the basis of static water level measurements made in observation

wells completed within the Bellflower aquiclude the water table

surface beneath the site slopes gently to the south-southeast at

gradient of about 0.0015 ft/ft

Because the horizontal water table gracient is so small slight

changes in local ground water levels may change the direction of

ground water flow

6.3.2 Shallow Ground Water Quality Organic and Inorganic Constituents

Three organic species were detected and confirmed to be present in

at least one ground water sample by both screening and species

verification tests These species are benzene ethylbenzene anc

naphthalene

Benzene was detected in all four ground water samples submitted for

testing including one duplicate sample and was verified in three

of the four samples

69



fourth anic sDecies phenol was detected in all four

ground water spies by single test procedure

Toluene was detected in three of the four ground water samples but

could not be confirmed by species verification tests In the case

of one sample the failure of confirmation likely resulted from

the necessary dilution of the sample prior to testing which was

necessary because of the high benezene concentration

An assemblage of polynuclear aromatic species were detected in

observation well DM-2 but were not confirmed by SC/MS Method 625

see Table 5.2-18 At least two of these soecies Acenapbthaiene

and Phenanthrene/Anthracene were reported to be present in levels

that should have been detectable by SC/MS None of these species

were detected in any of the other ground water samples

Screening tests detected relative low concentrations of 10 addi

tional orcanic species in one or more of the pround water samples

None of these species could be confirmec by verification testino

see Tables 5.217 through 5.2-19

On the basis of the available data oroanic species appear to be

present in shallow ground water beneath the site in relative high

concentrations The maximum concentrations of these species in

samples from each observation well are in ppb

DM-i DM-2 DM-3

Benzene 750000 250 9600

Ethyl Benzene 4000 52

Napthalene 42 NJ

Phenol 920 142 9.6

Toluene 2600

29S/23-6.3-10 6-10



inorganic contaminants including heavy metals and other trace ele
ments are not present in shallow ground water beneath the Del Aimo

site at levels exceeding what is considered normal background
ranQe

29S/23-e.3_1J HIBI1J 6-11
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ments are not present in sha 11 ow ground water beneath the De 1 Amo 
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This report presents the results of an assessment of

possible contamination of subsurface soils underlying
portion of the commercial property located at 20221 Hamilton
Avenue Lcs Angeles The concern regarding possible soil
contamination arose as result of preliminary soil boring
drilled by others on behalf of prospective purchaser

ENCON Associates ENCON was retained on behalf of the
property owner Andrex to perform limited assessment of
soil conditions in the northwestern corner of the property
underlying the parking area Nine soil borings were drilled
to depths between 30 and 50 feet Soil samples were
obtained every five feet for purposes of logging the holes
and for measurement of headspace vapors Selected samples
were submitted to an onsite robile laboratory for
determination of chemical concentrations

The fieldwork was carried out on Friday September 1988

The following sections of this report describe the project
background drilling and sampling procedures used
subsurface conditions results obtained and conclusions
drawn summary of soil sarple results is included as

Table site vicinity map is included as Figure and
scheatic diagram of the site showing boring locations is

included as Figure Appendices presenting the logs of

borings analytical results and chain-ofcustody
docuzentaticn are attached and corplete the reDort

BA CTZ ROLN

EXOONs understanding of the events leading to the subject
assessment is as follows The property is to be sold The

prwective purchaser or purchasers lender engaged the
senices of another consulting fi to drill several soil

borings on the site These borings were for the purpose of

determining whether any soil contarnination problems exist

prior to closing the transaction

All but one of the borings reportedly penetrated clean soils
with no detectable contamination The one exception was

boring drilled in the northwestern corner of the property
near an easement for series of petroleum and chemical

pipelines owned by Shell Oil Company This boring
reportedly encountered elevated levels of benzene approx
2600 ug/kg at depth of 15 feet The location of this

boring is shown on Figure

As result of this finding the property owner reportedly
contacted Shell who identified an abandoned benzene pipeline

HBIT
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within their easement This pipeline was reportedly
abandoned sometime around 1972 and may have been filled with
drilling mud to prevent further use

To speed up resolution of the issue Andrex decided to drill
additional soil borings in the area of the previous boring
and delineate any area potentially needing remediation
second objective was to better define whether the reported
benzene in the soil could be reasonably related to the
benzene pipeline in the adjacent easement

EMCON Associates was retained to perform the described work
on rush basis To accomplish this two drill rigs and
mobile laboratory were mobilized to the site with the
objective of accomplishing the fieldwork within oneday
time frame The drilling and sampling methodology and
analytical procedures employed are described in the
following section

SCOPE OF WORK

Nine soil borings were drilled at the locations shown on

Figure These borings are numbered 2-1 through 210
skipping number 29 The reason that 2-9 was skipped in the
numbering scheme was simply that two drill rigs were
employed simultaneously to drill the holes One rig drilled
the odd-numbered holes while the other drilled the even
numbered ones The holes were numbered according to the

sequence in which they were drilled The rig drilling the
even-numbered holes drilled one more hole than the other

rig thus this final hole was numbered 2-10 rather than

The borings were advanced by hollow-ste auger drillin
Auger flights consisted of 7.25inch outside diameter 3.25-
inch inside diameter sections The odd-numbered holes were
drilled with Mobile b61 drill while the even-numbered
holes were drilled with Mobile b-C drill All auger
flights were steamcleaned prior to arrival onsite and

again between borings to prevent introduction of foreign
materials to the borings or cross-contamination between

borings

Samples of soil were obtained at five-foot intervals in all

borings to facilitate logging the materials encountered as
well as to assess degree of contamination if any
Relatively undisturbed samples were obtained by driving
modified California-type sampler with down-hole hammer on

wire line lowered inside the augers Blow counts were
recorded for each sample and are presented on the logs

EXHIBIT
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the sail samplers were steam cleaned following each sample
run to prevent cross-contamination between samples Soil
materials encoantered were described in detail according to
the Unified Soil Classification system These descriptions

appear on the logs

portion of each sample was immediately placed in Mason

jar capped with foil and placed in pan of water along
with the other samples from the same boring in order or the

temperature to equilibrate After all samples from each
hole had been allowed to equilibrate measurements of

headspace vapor concentrations were made on each sample as

screening measure to determine which samples would be
submitted to the onsite laboratory

Headspace measurements were made with Photovac Tip
photoionization detector PID calibrated with 100 ppm
isobutylene calibration gas It should be noted that the

headspace results are only relative indicator of the

presence of volatile organic vapors and not measure of
concentrations of specific compounds in the soil As such
these measurements can be useful relative sample screening
device but should not be relied upon as absolute indicators
of the presence of contamination One important reason for
this is that vapors may have migrated through the soil from
the ground water beneath or front offsite and thus may be

an indicator of contamination at another location rather
than in the sample itself The headspace measurements are
indicated on the boring logs

Undisturbed samples were obtained in brass rings After

removing each sample from the sampler the ring was sealed
with Teflon and plastic caps properly labelled placed in

plastic Zip-bc bag and stored in cooler prior to being
submitted to the onsite laboratory All brass rings used
for samples were new and free of contarinants prior to

sampling Thorough chain-of custody documentation was

prepared to docutent the handling of each sample submitted

to the lab

After completion of each hole the hole was backfilled by
either of the following methods If the hole was clean an
did not penetrate to ground water sack of Hole Plug 1/4-
inch bentonite pellets was placed at the bottom of the hole
and charged with clean water The remainder of the hole was
then backfilled with native soil The hole was then capped
with an asphalt patch Borings B-l through B-5 were
backfilled in this manner If the boring contained apparent
traces of hydrocarbons penetrated to ground water or was
located close to the pipeline easement sack of Hole Plug
was placed in the bottom of the hole followed by
cement/sand slurry backfill The surface was capped with an
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asphalt patch The remaining borings were backfilled in
this fashion

Selected samples were submitted to the onsite tobile
laboratory for chemical analyses Analytical tethods
employed included Total Petroleum Hydrocarbons TPH by
USEPA Test Method 8015 modified and TPH with distinction
of benzene toluene ethylbenzene and total xylenes BTEX
by USEPA test Method 8020 Sample extraction was performed
in accordance with USEPA Method 5030 using pentane
extractant Samples were analyzed by Shimatzu Model GC
15A gas chromatograph

The rationale for sample selection involved testing those
samples registering the highest headspace measurements with
the PID In most cases this turned out to be the deeper
samples in each boring

SUBSURFACE CONDITIONS

The northwest corner of the site consists of parking area
with asphalt paving landscaped greenbelt area runs along
the north side of the property adjacent to the parking area
The series of buried pipelines run along the north side of

the parking area under the greenbelt Figure

The site is underlain by silty to sandy soil varying in

color from light olive brown to yellowish brown The sand
is generally fine-grained with varying percentages of silt
and clay The soil is generally moist and is moderately
dense to dense The upper approximately 10 feet of soil has

reportedly been excavated and recompacted as part of the

original site development This appears to be born out by
the blowcounts recorded for driving the modified California
sampler In general the blowcounts appear to be higher in

the upper 10 feet than in the zcne between 10 and
approximately 30 feet deep This varies from hcle to hole
but is fairly consistent across the area drilled In native
soils the trend is usually from less dense tc more dense
soils with increasing depth The higher density as

measured by blowcounts in the upper 10 feet strongly
suggests that this zone has been recompacted

No permeability measurements were made as part of this
assessment however the soils underlying the site can be

expected to have moderate to high permeability depending
upon such factors as percent of silt and clay and degree of

compaction The significance of this is that any leak from
nearby pipeline would be expected to migrate fairly

readily downward to the water table leaving behind only
residue of compounds adsorbed on the soil particles

H18I%
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Ground water was encountered only in boring 8-7 the deepest
hole at depth of 48.4 feet beneath ground surface Very
damp soil occurred in this boring starting at depth of

approximately 45 feet indicating the presence of

capillary fringe above the water table The measured water
level was quick measurement and thus may not be an
accurate determination of the true depth to ground water
under static conditions The true depth probably lies
somewhere between 45 and 48 feet

The upper water-bearing zone beneath the site is believed to
be of poor quality and is not used as drinking water
source based on regional information Beneath the zone
drilled for this assessment sequence of sands silts and
clays of the Pleistocene Iakewood Formation exists This

geologic unit is reportedly on the order of 250 feet thick
in the general site area and includes the Gage and Gardena
aquifers The permeability of these units is low and there
are reportedly few wells drawing from them Beneath the
Lakewood is the San Pedro Formation which extends to
depth on the order of 900 feet The San Pedro Formation
includes the more-productive Lynwood and Silverado aquifers
The Lynwood aquifer is some 250 feet beneath the site and is

reportedly overlain by 60-foot-thick clay layer The
Silverado aquifer is deeper

The above general descriptions of the underlying geology are
based on the California Department of Water Resources
publication Planned Utilization of the Ground Water Basins
of the Coastal Plain of Los Angeles County Bulletin 104
dated 1961

Logs of site borings are included in Appendix

CHEMICAL ANALYSES

As described above all soil sarples were first screened
using PID to measure headspace organic vapor
concentrations Because too many sarples were obtained
using two drill rigs to test all of the samies with the

mobile laboratory in one day the PID was used to identify
those samples having the highest apparent contaminant
concentrations These samples were then submitted for
analysis

As described above samples were tested for total petroleum
hydrocarbons Tn modified EPA Method 8015 and for TPH
with distinction of benzene toluene ethylbenzene and total

xylenes BTEX EPA Method 8020 Sarples were prepared
using pentane extractant in accordance with EPA Method
5030

H18IT
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Table summarizes the results In general TPH values as
deter-mined by the 8015 method ranged from nondetected ND
to 3.44 ag/kg Benzene values above the capillary fringe as
determined by the 8020 method varied from ND to 0.14 mg/kg
The measured value for benzene in boring B-7 at depth of
45 feet was 11.7 mg/kg Although this is soil sample the
sample was from the capillary fringe just above the ground
water table therefore the value for benzene most likely
reflects ground-water conditions rather than soil
conditions Toluene ethylbenzene and total xylenes were
nondetected in all samples

Characterization of the ground water was not within the
scope of this assessment therefore the ground-water
quality beneath the site is not defined

Certified analytical reports and chainofcustody
documentation are included in Appendix

DISCUSSION OF RESULTS

As can be seen from Table the predominant compound
identified in the site soil samples is benzene The
measured concentrations range from nondetected to 0.14 mg/kg
not including the one soil sample from the capillary fringe
which had higher concentration These concentrations are
low Based on the headspace measurements made with the PID
it can be reasonably concluded that the other samples not
tested by the onsite laboratory would have lower
concentrations of benzene because the samples selected fcr

testing were those having the highest headspace
concentrations

From the locations of the borings it is evident that the
incidence of detectable benzene increases the closer one

gets to the pipeline easement It can also be seen that
concentrations appear to increase with depth close to the
pipeline easement This latter finding becomes more clear
when the headspace results are examined These findings are
consistent with line leak scenario arid tend to refute
other potential source scenarios

The ground water beneath the site was not addressed as

part of the present scope In general the ground water in

this area is known to be regionally contaminated from
numerous sources There is wealth of available data
offsite which indicates that the upper water-bearing zone
carries variety of contaminants The Cadillac-Fairview
Superfund site for example is close to the subject site
location and has been shown to be associated with offsite

ground-water contamination by the regulatory agencies
performing studies of it
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The significance of the facts above is that the presence of
contaminants in the ground water beneath the subject site
would certainly not be surprise This leads to the

possibility that the headspace vapor aeasurements in the
site borings may be at least in part related to vapor
migration upwards from the underlying water table rather
than to contamination of the site soils themselves This
seems to be born out by the fact that in several of the
borings principally those located further from the pipeline
easement headspace measurements indicated possible
contamination whereas the soil samples actually tested clean
in the laboratory Further support for this comes from the
one soil sample taken in the capillary fringe B7 45

feet which had elevated levels of benzene most likely
associated with groundwater rather than soil conditions

The benzene pipeline which is the likely source of the
contamination is thought to have been abandoned around 1972
If this is indeed the case then any leak must have occurred

prior to this time It is likely that percolation of rain
water and irrigation water over the intervening years has
flushed Lost of the benzene in the soil down to the water
table Only traces of residue from the leak would now be

expected to remain in the soil and these would occur in

local zone confined to the immediate area of the pipeline
The findings of the present study support this model

In view of the limited extent of detected soil contamination

confined to small area under the northwest corner of the
parking area the low concentrations found and the fact
that the ground water beneath the site is of too poor
quality to be used as drinking water resource it is

ENCONs professional judgment that there is no present
threat to public health or the environnant from the detected
soil contamination

CONCLUSIONS

Based on the results discussed above the following is

summary of ENCONs principal conc.usior..s

The principal contaminant in the soil is benzene.1

The benzene detected is at low concentrations and
is localized in small area underlying the
northwest corner of the parking area

The source of the benzene was the adjacent benzene

pipeline owned by Shell Oil Company and operated
prior to its reported abandonent in 1972

UHIBIE
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Because the ground water in the area is of poor
quality and is not useable drinking water
resource the residual traces of benzene found do
not pose threat to public health or the
environment

Remediation of the soil beneath the northwest
corner of the parking area does not appear to be
warranted

Should you have any questions or if we may be of further

service please call the undersigned at 714 582-5324

Very Truly Yours
ENCON Associates

Wolff
R.G 3347
Director Laguna Hills
Of ice

Attachments
Table Summary of Soil Sample Results

Figure Site Vicinity Map
Figure Site Plan

Appendix Boring Logs
Appendix Certified Analytical Reports and Chain-of-

Custody Documentatict
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AUCUSTINI WFEEELER DORNAN
ALFRED AUGUSTINI
ROBERT VUXANOVICH
Pacific Mutual Building
523 West Sixth Street Suite 330
Los Angeles California 90014

213 6298888

Attorneys for Plaintiff
HAMILTON DUTCH INVESTORS

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

10

11
HAMILTON DUTCH INVESTORS Case No CV 89-3738WMBKx
California general partnership

12
FIRST AICNDED COMPLAIN

Plaintiff
TRESPASS

vs NEGLIGENCE

14
STRICT LIAEILIfl

SHELL OIL COMPANY BREACH OF EASEICNT
corporation and DOES through PRIVATE NUISANCE
30 Inclusive WILLFUL AND MLICO

16
MAINTENANCE OF TEE

Defendants NUISANCE

_________________
Plaintiff for its first amended complaint alleges

19

20
FIRST CAUSE OF ACflON

21
Trespass Against All Defendants

fin

23
Plaintiff Hamilton Dutch Investors Calif6rn

24 general partnership is and at all times herein mentioned was

California general partnership with its principal place of

26
business located at 20101 Hamilton Avenue Suite 3000

27
Torrance California

28

.ucurrni wiai.n

UfHBIT
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Defendant Shell Oil Company Shell is and at

all times herein mentioned was corporation duly organized

and existing under the laws of the State of Delaware and

authorized to transact and transacting intrastate business in

California

The true names and capacities of defendants suef

herein as Does through 30 inclusive are unknown to the

Plaintiff who therefore sues such defendants by such fictitio-.5

ic names and will amend this complaint to show their true names

ii and capacities when ascertained Plaintiff is informed and

12
believes and thereon alleges that each of the defendants

designated as Doe participated in and are in some manner

14 responsible for the acts damages and injuries sustained by the

Plaintiff

17
Plaintiff is informed and believes and thereon

18 alleges that at all times herein mentioned each of the

19
defendants was the agent employee and/or successorin-intere

20 to each of the remaning defencarits an in ccng the thn

21
herein alleged was acting with the authority and consent of

22
his/her principal and within the course and scope of his/her

23 agency and/or employment

24

25 Since 1967 Plaintiff is and has been the owner

26 and in possession and control of certain real property located

27 at 20221 Hamilton Avenue City of Los Angeles County of Los

28 Angeles California and more particularly described in

AUGUSTNL WIfl

XHBI% 2- l646P/l0190l



Exhibit attached hereto and by this reference made part

hereof the Property

At all times herein mentioned defendants had

and have an easement over certain 25-foot strip of the

Property for the purpose of transporting oil petroleum or ar

of its other products through underground pipelines the

Easement

ic
Plaintiff is informed and believes and thereon

11 alleges that defendants did place underground pipelines the

12
p4pelines in the Easement and transported oil petroleum

13
gas and other toxic substances including benzene through

14
these Pipelines On information and belief at all times

15
herein mentioned defendants had exclusive dominion and cont

16
over the Pipelines

18
On or about August 11 1988 Plaintiff discove

19
concezitrations of toxic petroleum hydrocarbons including

benzene under the Property the Toxic SubstancesTM

21
Plaintiff was not aware and could not reasonably be expected

22
have been aware of the Toxic Substances prior to Aucust 11

23
1988 Plaintiff alleges that the Property has been

contaminated by the Toxic Substances

25

26
Plaintiff has been informed by expert consultants

27
that defendants permitted the Toxic Substances to enter the

28 Property through leaks from its Pipelines

AUGUSTU41 Wfl
DOtMAN
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

AUCUSTINI WHEELER

DORMAN

10 Defendants conduct in pertitting Toxic

Substances to leak on and under the Property constituted one

more trespasses The leakage has substantially impaired and

interfered with Plaintiffs possession and enjoyment of the

Property and has seriously diminished the value of the

Property

11 On or about August 20 1988 Plaintiff notifie

defendants in writing that its Pipelines had leaked Toxic

Substances under the Property and requested defendants to tak

immediate action to remove all of the Toxic Substances

thereunder During this same period Plaintiff also notifie

defendants that the presence of Toxic Substances in the

Property had diminished the value of the Property and

interfered with its sale and that defendants continued refusa

to remove the Toxic Substances would cause irreparable injur

including lost profits and increased carrying costs due to

plaintiffs inability to sell or lease the Property

12 Defendants have refused1 and continue to refuse

to remove the Toxic Substances from the Property

13 As direct and proximate result of the

trespasses created by defendants Plaintiff has been and wi

be damaged in sum not now precisely known but which

Plaintiff is informed and believes shall be sum not less than

$2500000

1646P/1019O1



14 As further direct and prcximate result of the

trespasses created by defendants Plaintiff has incurred and

will continue to incur additional carrying costs for the

Property including but not limited to interest taxes and

insurance all in an amount unknown to the Plaintiff at this

time but which Plaintiff is informed and believes shall be

sum not less than $1000000 Plaintiff will move to amend

this Complaint to state such amount when the same becomes knowt

to the Plaintiff or on proof thereof

10

11
SECOND CAUSE OF ACTION

12
Negligence Against all Defendants

13

14
15 Plaintiff repeats realleQes and incorporates

15
each and every allegation contained in paragraphs through

16
as though fully set forth herein

17

18
16 Defendants owed Plaintiff duty ot care to

19
maintain the Easement in such manner as to interfere as

20
little as possible with the Plaintiffs full use ar4 er.joymer

21
of the Property

22

23
17 Plaintiff alleges that defendants neg1igentlr and

24 carelessly maintained the Easement by allowing Toxic Substances

25
to leak from its Pipelines under the Property

26

27
18 As direct and proximate result of defendants

28 negligent conduct Plaintiff has been and will be damaged in

AUCIJSTN1 WflLER

Laewn HBIt 1646P/101901



sum not now precisely known but which Plaintiff is inforrne

and believes shall be sum not less than $2500000

19 As further direct and proximate result of

defendants negligent conduct Plaintiff has incurred and wii

continue to incur additional carrying costs for the Property

including but not limited to interest taxes and insurance

all in an amount unknown to the Plaintiff at this time but

which Plaintiff is informed and believes shall be sum not

10 less than $1000000 Plaintiff will move to amend this

ii Complaint to state such amount when the same becomes known tc

12 the Plaintiff or on proof thereof

13

14 THIRD CAUSE OF AION

15 Strict Liability UltraHazaidous Activity

16 Against all Defendants

17

18 20 Plaintiff repeats realleges and jncorporates

19 each and every allegation contained in paragraphs through

20 as though fully set forth herein

21

22 21 Plaintiff alleges on infcrntion and belief the

23 the Toxic Substances referred to in this Complaint involv

24 risk of serious harm to real property and even when transportef

25 or used with the utmost care they will likely cause serious

26 contamination and damage as alleged above

27 /1/

28 III

AUCUSTD flELER
rvu1nrrDORMAN tAi.DtIj
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22 Plaintiff alleges on information and belief that

the Toxic Substances referred to in this Complaint are not as

of the time of the bringing of this lawsuit substances in

common use in the State of California

23 Plaintiff alleges that the Toxic Substances

referred to in this Complaint are so inherently dangerous that

even if used with the utmost of care the same did directly a-

proximately cause grave and serious damage and contamination

the Property as previously alleged in this complaint

12
24 As direct and proximate result of defendants

13 transportation and use of the Toxic Substances through its

14 Pipelines Plaintiff has been and will be damaged in sum

15
not now precisely known but which Plaintiff is informed and

16
believes shall be sum not less than $2500000

17

is
25 As further direct and proximate result of

19
defendants transportation and use of the Toxic Substances

2Z through its Pipelines Plaintiff has incurred and will

21
continue to incur additional carrying costs for the Property

22 including but not limited to interest taxes and insurance

23 all in an amount unknown to the Plaintiff at this time but

24 which Plaintiff is informed and believes shall be sum not

25 less than $1000000 Plaintiff will move to amend this

26 Complaint to state such amount when the same becomes known tc

27 the Plaintiff or on proof thereof

28

AUGUSTW WHEELfl

tDoRMfrJ EHBII
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11

12

141

15

16

7I

IE

19

23

24

25

26

27

28

AUGLISTINL WMEEfl
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FOURTH CAUSE OF ACTION

Breach of Easement

26 Plaintiff repeats realle and incorporates

each and every allegation contained in paragraphs through 11

as though fully set forth herein

27 Defendants have breached its obligation to

interfere as little as may be practicable with the ful

use and enjoyment of the Property as set forth in the

Easement by allowing Toxic Substance to leak under the

Property

28 Plaintiff has performed all of its obligations

under the Easement

29 At the time of the formation of the Easement

defendants knew or should have known that leak of Toxic

Substances from the Easement would substantially diminish the

value of the Property and substantially interfere with any

future sale of the Property As result of defendants

breach Plaintiff has in fact been unable to sell the Popr-

and as consequence Plaintiff has lost profits it would

otherwise have received from the sale of the Property

30 As result of defendants breach of the

Easement plaintiff has been damaged in sum not now precisely

EXHBIT
164 6P/1019Ol



known but which plaintiff is informed and believes shall be

sum not less than $2500000

31 As further direct and proximate result of

defendants breach of the Easement Plaintiff has incurred atf

will continue to incur additional carrying costs for the

Property including but not limited to interest taxes and

insurance all in an amount unknown to the Plaintiff at this

time but which Plaintiff is informed an believes shall be

10 sum to less than $1000000 Plaintiff will move to amend tE

fl Complaint to state such amount when the same becomes known tc

12
the Plaintiff or on proof thereof

13

14 FIFTH CAUSE OF AoN

is Private Nuisance Against Defendants

16

17
32 Plaintiff repeats realie and incorporates

18
each and every allegation contained in paragrapis through

19
as though fully set forth herein

20

21
33 Defendants contaminatict of the Property

22 substantially interferes with and impairs Plaintiffs

23 beneficial use of the Property and has seriously diminished tie

24 value of the Property Said contamination constitutes

25 permanent and continuance nuisance under California law

26

27 34 As direct and proximate result of the nuisance

28 created by defendants Plaintiff has and will be damaged it

AUCUSTDL WHEELfl

DOP$AN 1646P/1019Ol



sum not precisely known but which Plaiiff is informed and

believes shall be sum not less than $.soo000

35 As further direct and prximate result of the

nuisance created by defendants Plaintiff has incurred and

will continue to incur additional carrying costs for the

Property including but not limited to interest taxes and

insurance all in an amount unknown to tie Plaintiff at this

time but which Plaintiff is informed amf believes shall be

10 sum to less than $1000000 Plaintiff will move to amend thi5

ii Complaint to state such amount when the same becomes known to

12
the Plaintiff or on proof thereof

13

14 SIXTH CAUSE OF ACTN

15 Willful and Malicious Maintenance of

16
Nuisance Against all Defcdants

17

18
36 Plaintiff repeats realleas and i.ncorporates

19 each and every allegation contained in paragraphs through

20 as though fully set forth herein

21

22
37 During the period from Augtst 30 1982 to May

23 1988 Plaintiff made repeated oral and icitten demands on

defendants to investigate and abate the r..uisance they had

25 created

26

27
38 With knowledge of the harmful consequences causef

28 by their nuisance agents and employees cf defendants acting

ucunwin EXHBT

10 1646P/lOl901
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Il

13

14

IC

16

17

18

19

21

IL

23

24

25

26

27

28

AUGUSTINL WFflfl
DORMAN

within the scope of their employment and with the defendants

permission and consent intentionally and maliciously refused

to inspect monitor or abate their nuisance

39 As direct and proximate result of the nuisance

created by defendants Plaintiff has been and will be damaged

in sum not now precisely known but the Plaintiff is informed

and believes it shall be sum not less than $2500000

40 As further direct and proximate result of

defendants malicious maintenance of their nuisance Plaintiff

has incurred and will continue to incur additional carrying

costs for the Property including but not limited to

interest taxes and insurance all in an amount unknown to the

Plaintiff at this time but which Plaintiff is informed and

believes shall be sum to less than $1000000 Plaintiff

will move to amend this Complaint to state such amount when the

same becomes known to the Plaintiff or on proof thereof

41 Plaintiff further alleges that the afcrementior.ed

acts of defendants display conscious disregard to the rights

of the Plaintiff thereby justifying the awarding of exemplary

and/or punitive damages in an amount sufficient to punish

defendants and each of them and to make an example of them

I/I

I/I

I/I

I/I

1.- 164 6P/101901



PRAYER FOR RELIEF

WHEREFORE Plaintiff prays for judgment against

defendants and each of them as follows

For general damages according to proof at the

time of trial but not less than $2.5 million

For special damages according to proof at the

10 time of trial but not less than $1.0 million

11

12 For punitive and/or exemplary damages according

13 to proof

14

For costs of suit incurred herein

16

17 For interest including prejudgment interest as

18 permitted by law and

19 /1/

2C I/i

211 I//

22

231 ///

24 ///

25 I/I

26 ///

27 ///

28 /1/

1JG_JrrUqi wi.n
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For such other and further relief as the court

may deem just and proper

DATED July 31 1989 AUGUSTINI WHEELER DORMAN
ALFRED AUGUSTINI
ROBERT P1 VUKA.NOVICH

By 29SC
Robert Vukanovich

Attorneys for Plaintiff
HAMILTON DUTCH INVESTORS

11
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EXHIBIT

Legal Dscriptipn

Lot 62 of Tract No 4671 in the City of Los Angeles County cf

Los Angeles State of California as per map recorded in Book

56 Pages 30 and 31 of Maps in the Office of the County

Recorder of said County

10
EXCEPTING the Northerly 100 feet thereof

11

12

13
FE

14

15

16

is

19

20

23

24

26

27

28

LIGUSTINI WHEELER

DORMAN
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xceptint and reserving uito Crantor the risht ci
way inc .asnnt at any ti and Eros time to ti to my and
tratall one or more underground pip lines together with
underground connections fittings and appurtenances for te
traruportstion of oS.1 petroleu or aay of its proJucts ns
water and other substances or any thereof along through
under and across th lands hereinafter dcscribet aid to

operate maintain preserve protect repair repLace ren1
alter chance the size of and remove the saint togcher with
the right to do such clearing and to make such excavations
cuts and fills with sechanicaJ and other appliances and
equipnent or otherwise as be reasonably necessary or
convenient to the exercise of the rights herein reserved
together also with the right of ingress to and egrcs$- fron
and over said lands frou puDlic streets aujaccit to said
easemont at locatirns approved froas tint to tirn by Crancee
which approval shall not be unreasonably withheld

The lands hcrcinbefore referred to are the Lands
situated in the County of Los Angeles chtc of Califoruia
more particularly describ.d in Exhibit B-l attached

The Grantor shall exercise the igts herein reserved
in such snner as to interfere at lir.tl as ay be prcticahLe
with the Grantees full use cnjoywat of said lands but
Grantee shall not erect any huildins or ohr percanenc struc
tures or plant trees or drill or excavate over any pipe line
Laid pursur.nt to this rescrv tion or wir.in such diM cance of
any such pipe line as will dzmzge or endanger the se or
incercre with the manten.cv cr ueranon iiicreof Nocuith
sc.nding the iotegoii Crantnr .rees to pruutly wplace and
restore at its sole expease aity hints grass flowers or
other Landscaping and any prinler sysren eçuipment and any
arking lot surface curIas drivew.vs or similar irovetnents
which uy be darr.aezed or dturbe by it

Grantee and its successors and assigns hereby reserc
the right and option to relocatic this rght of way and easencr.t

once and only once all of the followLng conditions precedent
to such rclocacion are net

Grancnr nast be ivcn at least 60 days prior
written notice of the new loctcian for aid easenc and the

proposed date on which the ptpeline ot lines in said easerent
will be relocated

The relocated easement shall have priority over any
deed of trus or other encumbrance which arose after the recorOn
of this easement

All costs and epenses relating to such relocation
shall be borne by Grantee

Prior to relocation Grantee shall prepare for
execution an amendnt to this easement in form and ubstance
satisfactory to Grantor with appropriate subordination clauses
provided that said amendment shall state that all of the terms
of this easemsnt except the relocation provision shall remain
in force and that only Exhibit of this easement i.s amended

i-sc._

LSflVAflON OP PIPINt tSDcnr

..-
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Exhibit
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Title OtJe N0rqij-/ QeC41t q4 EweDw.ei4Mn Na.___--

asa TAX MAT%MLP4TS AS DI$TtD ASOVE



The Div ensnnt shall tsot overlap the easents
icS Grantor panted to Mobil Oil Corporation and Fpur Corners

Pipe Line Ccnçany respectively In IMtrursrLt $o 32.fl recorded

in Book D3496 at page 513 aM tn.strtnt $o.32jriecord.e. in

3oom D-S6Y6 at page flU ot Official Records Los Angeic Ccu.nty
calsfónLTi unless Crarcor has giv.n his prior written consent
to puch overlap

The uv location and the titting for the relocatior1
of this easement shall be mutually approved by Grantor and

Grantee and such approval shall not be unreasonably withheld
by either party

Grantor shall be given sufficient timc prior to

actual relocation to couçy with all pertinmt law statute
ordinances rules and regulatiorw governing such relocation

Once such relocation has beer consjtcd Crcntbr
will quitclai all of its right title anc interest in the land

abandoned as result of such relocation

Grantor and its successors and assigns hereby agree
that Grantee has the right to cons uct and anr.tain under cvr
across along and through tht right of way reserved Freby all
such rights of way roads rail lines pipe lines power linn
drainage lines and other utiltf lines and appurtenances thereto

as may be required by Grantee hon tinc to tic provided thcsc

agreed rights shall not be exercised in manner to unreasonably
interfere with this easeent

This reservation and all the cer and provisions hereof
shall hind and inure to the benefit of the respective heirs
lessees licensees successors and a.ssigr of the Grantor and
the Grantee l_J

Exhibit
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Begtnning at point in the west lime of Vermont Avenue
80 feet in width distant North 38 40 West 234.12 feet

from the intersection of said west line and the north line

of Del Amo Boulevard feet in width said point also

being in the south line of saic Departnt of Water and

Power 103 foot wide atrir thence along said south line
South 89 54 50 West It 70.59 feet South BE 33 06 West
880.03 feet and South 89 58 46 West 53.06 feet to

point in the east lint of Normandic Avenue 66 fee it1 width
said point bring distant North 04 West 214.63 fçet

from the intersection of said east lint aud the north line

of said Del Amo Boulevard

LZCIkI DESITl

tflflY LADTWT In C.ANTCS StL1.QU coeArr

Two strips of land 25 feet in width being portion
of Lots 12 13 36 37 61 and 62 also portion of kosenead
Aveoue vacated 50 feet in width lying between said Lots
13 and 3.6 said iota and Roserad Avenue being shown on
the sip of Tract 4671 recorded in Boa 56 Pages 30 ant
31 of flaps in the office of the County Recorder of the

County of Los Angeles State of California also that portion
of Vermont Avenue adjoining said Lot 37 abandcned as

public Street by order of the Board of Suervisors of

Los Angeles County recorded in Book 6112 Page 206 of

Official Records of said County The north line of said

23 foot strips of land being described as follows

Beginning at point in the east line of said Lot 62
distant North 05 03 West 233.31 feet from the intersection
of said east line and the north line of Del ´me Roulcvard
50 feet in width said point also bcng at the south line
of that certain 100 foot strip of lana described in deed

to the Department of Water and Powwr of the City of Los

Angeles dated June 18 1942 recorded Seprether 1942

in Book 19574 Page of OfficLil Records of said County
thence along said south Jne Scuth 89 54 42 West 1312.39
feet to the west line of .oid L.at 61

STRIP NO

STRiP No

0-

it
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PROOF OF SERVICE

STATE OF CALIFORNIA COUNTY OF LOS ANGELES

am employed in the County of Los Angeles State of

California am over the age of 18 and not party to the
within action my business address is 523 West Sixth Street
Suite 330 Los Angeles California 90014

On July 31 1989 served the foregoing document described
as FIRST ANDED COMPLAINT on the interested parties in this
action by placing true copy thereof enclosed in sealed
envelopes addressed as follows

Kevin OLeary Esq
Shell Oil Company
10 Universal City Plaza
Suite 1850

10 Universal City CA 91608

BY MAIL

12
deposited such envelope in the mail at

13
California The envelope was

mailed with postage thereon fully prepaid

14
As follows am readily fatiliar with the

firms practice of collection and processing
correspondence for mailing Under that practice it
would be deposited with U.S postal service on that

16
sarrie day with postage thereon fully prepaid at Los

Angeles California in the ordinary course of
17 business am aware that on cotion of the party

served service is presumed invalid if .postage
cancellation date or postage rater date is more than

19
one day after date of deposit for mailing in affidavit

BY PERSONAL SERVICE delivered such envelope by
2u

hand to the offices of the addressee

21 STATE declare under penalty of perjury under the

laws of the State of California that the above is trtie
22

and correct

23 FEDERAL declare that am employed in the office

of member of the bar of this court at whose
24 direction the service was made

-25
Executed on July 31 1989 at Los Angeles California

27 DEBORAH HOSLER

28
Type or Print Name Signature

AUGUSTThfl WHEEIfl

DORJAAN 15 1646P/1019O1
Lawn QY_



PROOF OF SERViCE

STATE OF CALIFORNIA COUNTY OF LOS ANGELES

am employed in the County of Los Angeles State of
California am over the age of 18 and not party to the
within action my business address is 523 West Sixth Street
Suite 330 Los Angeles California 90014

On July 31 1989 served the foregoing document described
as FIRST AMENDED COMPLAINT on the interested parties in this
action by placing true copy thereof enclosed in sealed
envelopes addressed as follows

Kevin OLeary Esg
Shell Oil Company
10 Universal City Plaza
Suite 1850

Universal City CA 91608

BY MAIL

deposited such envelope in the mail at

__________________ California The envelope was
mailed with postage thereon fully prepaid

As follows am 0readily fati1iar with the
firms practice of collection and processing
correspondence for mailing Under that practice it

would be deposited with U.S postal service on that
same day with postage thereon fully prepaid at Los
Angeles California in the ordinary course of

business am aware that on motion of the party
served service is presumed invalid if postage
cancellation date or postage meter date is more than
one day after date of deposit for mailing in affidavit

BY PERSONAL SERVICE delivered such envelope by
hand to the offices of the addressee

STATE declare under penalty of perjury unde the

laws of the State of California that the above is true

and correct

FEDERAL declare that am employed in the office
of member of the bar of this court at whose
direction the service was made

Executed on July 31 1989 at Los Angeles California

10

11

12

14

15

22

23

24

26

27

28

uiourrmn WHEEl ER

DORMAN

II

DEBORAH HOSLER

Type or Print Name

sQiIma4 p.stcJ
Signature

-is- 164 6P/10 1901



VERIFICA11ON

STATE OF CALIFORNIA COUNTY OF

have read the foregoing

_____________________ and know its contents

CHECK APPLICABLE PARAGRAPH

am parts to this action The matters stated in the foregoing document are true of my own knowledge except as tc

those matters which art stated on information and belief and as to those matters believe them to be true

am an Officer partner a_______________ of_________________

party to this action and am authorized to make this verification for and on its behalf and make this verification for tha

reason am informed and believe and on that round allege that the matters stated in the foregoing document are

true The matters stated in the foregoing document are true of my own knowledge except as to those matters which are

stated on information and belief and as to those matters believe them to be true

am one of the attorneys for _________________________________________________________________

party to this action Such party is absent from the county of aforesaid where such attorneys have their offices and make

this verification for and on behalf of that party for that reason am informed and believe and on that ground allege that

the matters stated in the foregoing document are uue

Executed on 19 at Caiiomia

declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct

Type or Print Name Sgnature

PROOF OF SERVICE
IO34 3i CC Rrv 5/I/fl

STATE OF CALIFORNiA COUNTY OF LOS ANGELES

am employed in the county of Los Angeles State of California

am over the age of 18 and not parry to the within action my business address is __________________________________

12100 Wilshire Blvd Suite 700 Los Angeles CA 90025

On April L3 1910_ served the foregoing document described as SHELL MEIIORANDUM IN

SUPPORT OF MOTION FOR SUMMARY JUDGENT DECLARATIONS IN SUPPORT
AND EXHIBITS

on .--- in this action

by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list

by placing the original Ca true copy
thereof enclosed in sealed envelopes addressed as follows

AUGUSTINI WHEELER DORMAN
523 West Sixth Street
Suite 330

Los Angeles CA 90014

BY MAIL

deposited such envelope in the mail at California

The envelope was mailed with postage thereon futh prepaid

As follows am readily familiar with the firms practice of collection and processing correspond-nec for maiing

Under that practice it would be deposited with U.S postal service on that same day with postage thereon full prepaid at

California in the ordinan course of business am aware that on motion of the

party served service is presumed invalid if post.al cancellation date or postage meter date is more than one day after date of de$osit

for mailing in affidavit

Executed on 19_ at California

SBY PERSONAL SERVICE delivered such envelope by hand to the offices of the addressee

Executed on April 13 1912 at
Los Angeles C1iftirnia

State declare under penalty of perjury under the laws of the State of California that the above is true and correct

Federal declare that am employed in the office of member of the bar of this court at whose direction the service was

made

LARRY MARS EL

Signature
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

10

11 HAMILTON DUTCH INVESTORS CASE NO 89 3738 WMB 1x
California General

12 Partnership DEFENDANT SHELL OIL COMPANYS
MEMORANDUM IN OPPOSITION TO

13 Plaintiff HAMILTON DUTCH INVESTORS
MOTION FOR SUMMARY IYUDGMENT

14

15 SHELL OIL COMPANY
corporation et.al and

16 Does 30

17 Defendants

_____________________________________________________________________________________

18

19 Defendants SHELL OIL COMPANY and SHELL PIPE LINE CORP

20 hereinafter referred to collectively as SHELL file this

21 memorandum in opposition to Plaintiff HAMILTON DUTCH

22 INVESTORS hereinafter HDI motion for summary judgment

23 HDIs motion should be denied in its entirety for the reasons

24 that

25 SHELLs first counterclaim for equitable lien and

26 its affirmative defense of offset are supported by HDIs in

27 the person of its managing partner HOWARD MANNs prior

28 knowledge of the possible contamination of the property with



residues reflecting the former presence of plastics

manufacturing and petroleum wastes

SHELLs second counterclaim for contribution

pursuant to CERCL and its affirmative defense of allocation

of response costs under CERCLA are supported by HOWARD

MANNs prior knowledge of the possible contamination of the

property depriving him of the innocent landowner defense and

as matter of law because of the privity of contract and

privity of estate between HDI and the depositor of the

10 contamination if there be any at all

11 SHELLs affirmative defense of the bar of the

12 statute of limitations is supported by HOWARD MANNs prior

13 knowledge of the prior uses of the property the contamination

14 of the property immediately to the North of the HDI property
oze

15 the contamination of the adjoining property to the West of
t-JI

the HDI property lot 61 and as matter of law for the

17 reason that the knowledge of prior landowners that the

18 property was or might be contaminated is imputed to HDI

and

20 SHELLs affirmative defense of bar under the War

21 Power of the United States is supported by the finding of

22 Judge Ffaelzer that SHELL performed under its lease and

23 operating agreement for operation of the butadiene plant of

24 which the HDI property was part and as matter of law for

25 the reason that there is no lability on the part of the

26 contractor for executing its the Governments will

27 Exhibit Yearsley W.A Ross Construction Co 309 U.S

28 18 2021 60 S.Ct 413 84 L.Ed 554 1940



STATEMENT OF THE FACTS

From 1943 until 1955 the HDI property was part of

butadiene manufacturing plant That Plant was component

part of larger 278 acre synthetic rubber manufacturing

facility Exhibit The butadiene plant its equipment and

its feedstocks were owned by the Defense Plant Corporation

subsidiary of the Reconstruction Finance Corporation wholly

owned corporation of the United States of America Exhibit

10
SHELL did not design or build any part of the

synthetic rubber manufacturing facility SHELL operated the

12
butadiene plant as agent of the Defense Plant Corporation

13
SHELL fully performed under terms of its operating agreement

14
and lease agreement Exhibit pC it itt p6JPaI

sI%O
15

From April 25 1955 until December 12 1972 SHELL

16
owned the entire synthetic rubber manufacturing facility

I- which became known as the Shell Chemical Plant On December

18
12 1972 SHELL sold the plant and the realty to Cabpt Cabot

19
Forbes Exhibit The plant was slated for demolition As

20
part of the sale Cabot Cabot Forbes retained Ken OBrien

Associates to conduct soil testing The soil tests

indicated three major areas of soil contamination Exhibit

The vexatious issue of contaminated soil continued

24
to bedevil Cabot Cabot Forbes as it attempted to sell and

25
build at the former site of the butadiene plant Cabot Cabot

26
Forbes informed buyers about actual contamination and

27

possible designation of the former site as California

28
Hazardous Waste Site HOWARD MANN was so informed at least as



early as July 1983 in connection with his purchase of lots 63

and 64 the parcels immediately to the North of the present

MDI site MANN was so concerned about the reports of the

presence of contamination from the prior use of the site that

testing was performed by IT Analytical Services That testing

of soil on the lot 63 located mere 100 feet to the North of

the MDI site confirmed the presence of Styrene Xylene

Ethylbenzene Toluene and Benzene reflecting the former

presence of plastics manufacturing and petroleum waste Welsh
33il3ascjtSJt

10 deposition page 2L1 Mann depo.Sr/Ji_CQare14re Mann was

ii informed that although his lots were contaminated the

12 contamination did not rise to the level of hazardous waste

13 property as defined in Calif Health Safety Code 25117.3

14 As part of his investigation of the contamination on
0ZC

15 lots 63 and 64 Mann learned of the prior uses of lots 61 and

62 He was informed of contamination of the soil on lot 61
.0 SL

17 which forms the Western border of lot 62 Ei pf fl2 iYi-/84

18 paget rl49

19 From October 29 1976 to November 30 1984 Cadillac

20 Fairview/California owned the MDI property At least as early

21 as February 24 1981 Cadillac Fairview learned that hazardous

22 wastes had allegedly been disposed of within 2000 feet of lot

23 62 On December 1983 Cadillac Fairview filed an action1

24 before this court for damages arising out of its discovery

25 Cadillac Fairview/California Dow Chemical Co. et.al

26 and related cross-actions U.S.D.C Civil No CV 83 7996 NRP

27 Exhibit

28 10 On February 26 1987 MDI including HOWARD MANN as



one of the three partners acquired lot 62 as is and without

shred of soil testing or analysis Traces of contamination

were detected in portion of the subsurface soil of lot 62 on

August 11 1988 The within action was filed on March 15

1989 in state court

II

ARGUMENT

HOWARD MANN BOUGHT WITH KNOWLEDGE OF

10 THE PROBABLE CONTAMINATION OF THE

11 PROPERTY AND HE WILL BE UNJUSTLY ENRICHED

12 IF ALLOWED TO RETAIN THE BENEFITS OF

13 SHELLS CLEAN UP OF THE PROPERTY

14

Hr ii SHELLs first counterclaim for equitable lien and
sNO

15
its affirmative defense of offset are legally supported by the

16
equitable doctrine of unjust enrichment It is of course the

17
law that when one obtains benefit which may not be justly

18
retained unjust enrichment results and restituion is in

19
order Marina Tenants Assn Deauville Marina Development

20 çg 181 Cal.App.3d 122 134 226 Cal.Rptr.32l 1986
21

12 wrongful act giving rise to constructive

22
trust enrichment need not amount to fraud or

23
intentional misrepresentation All that must be shown is that

24
the acquisition of the property was wrongful and that the

25
keeping of the property by the defendant would constitute

26
unjust enrichment 11 Witkin Summary of California Law 9th

27 ed Trusts 305 1139

28
13 In the case at bar SHELLs counterclaim based on



unjust enrichment and its affirmative defense of offset must

stand factually for the reason that there is triable issue

of material fact concerning HOWARD MANNs knowledge or reason

to know of the contamination of lot 62 before he purchased it

In his declaration in support of the instant motion MANN

swears that he had no knowledge or reason to know In support

of his statement MANN inadvertently attaches as Exhibit

copy of letter he acknowledges receiving on or near the date

it bears that informs him that Review indicates that

hazardous wastes may have been disposed of on your property

ii Welsh depo3Jit-l6 and ExhibitQ1f.131172s

12 14 MANN was not content with the tests received from

13 Cabot Through Cabot he requested additional testing of lots

14 63 and 64 Welsh depo.349-hMnd Exhibit The results of

sNO
15 those tests identified the contaminants on lots 63 and 64 and

16 identified them as the residues of plastics and petroleum

17 manufacturing Exhibit 7- MANNs receipt of that report

18 dated September 22 1983 creates triable issue as to

19 whether MANN knew or had reason to know that hazardous

20 substance was deposited in the soil beneath lots 63 and 64 and

21 by physical extension beneath 1t 62 as well

22 15 When MANN seized the opportunity to purchase lot 62

23 closing escrow in less than one month by not conducting any1

24 environmental testing he bought lawsuit MANN knew or had

25 reason to know that if post-purchase environmental testing

26 revealed as it had on lots 63 and 64 the presence of

27 contaminants MANN could always sue SHELL let SHELL clean up

28 the contamination and reap the benefit of the increased value



of the property Were SHELLs counterclaim of equitable lien

and SHELLs affirmative defense of offset to be stricken then

MANN would be in position to obtain benefit which he may

not justly retain This court should not allow MANN to be

unjustly enriched based on his contaminated knowledge or

reason to know of the contaminated property If at trial the

court determines that MANN knew or should have known then

SHELLs counterclaim of equitable lien is proper to the extent

that SHELL must clean up the contamination and inadvertently

10 improve the wrongdoers property In the alternative SHELLs

11 affirmative defense of offset should remain so that the

12 wrongdoer MANN the MANN with guilty knowledge not be

13 permitted to profit by his wrong As it is written No one

14 can take advantage of his own wrong Calif Civil Code
ozu

15 3517

ii

16

17 SHELLS SECOND COUNTERCLAIM IS

18 FOUNDED DIRECTLY ON CERCLA AND IS PROPER

19
16 Shells second counterclaim is for contribution

20
under CERCLA It is premised on 42 U.S.C Section 9613f

21
which provides

22
Contribution Any person may seek contribution

23
from any other person who is liable or potentially

24
liable under section 107a during or following any

25
civil action under section 106 or under

26
section 107a Such claim shall be brought in

27
accordance with this section and the Federal Rules

28
of Civil Procedure and shall be governed by Federal



law In resolving contribution claims the court

may allocate response costs among liable party using

such equitable factors as the court determines are

appropriate

17 42 U.S.C 9613 applies whenever potentially

liable person to seeks contribution against another person who

is liable or is potentially liable In the event that both

are found to be liable the court may allocate response costs

among them using such equitable factors as the court

io determines are appropriate The liability of HDI is of

ii course absolute because it is the current landowner The

12 liability of Shell has yet to be determined The reason that

13 HDIs liability is absolute is because it is the owner of the

14 land upon which the alleged release took place 42 U.S.C

jU22 15 9607a provides that

io Notwithstanding any other provision or rule of
jO ia

17 law and subject only to the defenses set forth in

18 subsection of this section

19 the owner and operator of vessel

20 .orafacility

21 shall be liable for

22 any other necessary costs of response

23 by any other person consistent with the

24 national contingency plan

25 See Ascon Properties Inc Mobil Oil

26 Co 866 F.2d 1149 115253 9th Cir

27 1989

28 18 While the liability of Shell has yet to be



established so long as HDIs land is in fact facility

HDIs liability is undeniable HDI at Page 13 of its brief

argues disengeneously that since it did not deposit anything

at the site as matter of law there is no basis for it to be

held responsible for am oortion of the clean-up That

position is legal incorrect The court may apply equitable

factors under 42 U.S.C 9613f and in so doing look beyond

the question of simply who placed the alleged waste at the

site and look to other factors The central equitable factor

10 being MANNs knowledge that he might well be buying

ii contaminated property and his haste to close the transaction

12 without the very testing he insisted on in acquiring the

13 adjoining parcels lots 63 and 64

14 19 In its memorandum HDI cites Shapiro Alexanderson
oZw

15 741 F.Supp 472 479 S.D.N.Y 1990 The holding in that

case supports SHELLs counterclaim for contribution when the

17
entire section quoted by HDI at page 13 of its brief is set

18 forth therein the court states

19 it is found after resolution of the issues of

20 fact material to Shapiros land owners due

21 care that Shapiro expended share of the cost

22 greater than his equitable share under the

23 circumstances then other covered persons can be

24 ordered to contribute towards response cost based on

25 their degree of responsibility Alternatively if

26 Shapiro is found culpable and the other covered

27 persons are found not to be responsible for the

28 damage then contribution from the other covered



persons is not warranted The Third Circuit has

described this system of contribution among covered

persons for privately expended response costs as

consistent with

Congress desire to encourage clean-up by

any responsible party If fair

apportionment of expense is not assured

it is unlikely that one party will

undertake remedial actions promptly when

10 it could simply delay awaiting legal

11 ruling on the contribution liability of

12 other responsible parties Smith Land

13 Improvement Corp Celotex Corp 851

14 F.2d at 90

15 20 There is triable issue of material fact concerning

the extent of MANNs extensive knowledge of the prior use of

17 the property as well as adjacent contamination at the time of

18 purchase The court cannot at this juncture say as matter

of law that MDI is entitled to 100 percent contribution given

20 the courts vast discretion to apportion costs equitably after

21 full hearing on the merits

22
THE SECTION 9607BU3 DEFENSE IS NOT

23
AVAILABLE TO HDI

24

25 21 At Page 14 of its brief MDI argues that it may avail

26 itself of the defense set forth in 9607b which provides

27 that person is exonerated of liability if the release was

28 wholly caused by the acts of third parties and in addition

10



he took precautions against foreseeable acts or

omissions of any such third party and the

consequences that could foreseeable result from such

acts or omissions

22 matter of pure statutory construction this

section is obviously aimed at exonerating defendants who in

properly arranging for the disposal of hazardous waste

accidentally become liable under the absolute liability

provisions of CERCLA It is doubtful the section should ever

be applied to exonerate landowner since that was any

11 landowner who did not deposit hazardous waste on the site

12 would be exonerated no matter his knowledge at the time of

13 purchase If in fact this section was designed to exonerate

14 landowner then it would not have been necessary to add the
00 zc

15 innocent landowner defense of 9607a when the SARA

WUS 16 amendments were enacted in 1986
.0
Wt

17 23 In three cases dealing with this defense the courts

18 have held that landowner with some knowledge of what might

19 be on his property and the evidence amply discloses that MANN

20 knew about the possible contamination of the property that

21 the landowner is not exonerated In Smith Land Improvement

22 Corp Celotex Corp 851 F.2d 86 3rd Cir 1988 cert

23 denied 109 S.Ct 837 the court rejected the doctrine of

24 caveat emptor as defense to CERCLA but specifically held

25 that the knowledge of purchaser jg factor to be

26 considered in the allocation of costs In Smith the

27 purchaser of land sought contribution towards clean-up

28 expenses The seller raised the defense of caveat emptor and
.4-

11
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24
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26

27

28

the trial court granted defense Judgment In reversing the

judgment the Court of Appeals specifically held that while

caveat emptor was not defense the purchasers knowledge

would be factor in allocating costs The court stated

We conclude therefore that under CERCLA the

doctrine of caveat emptor is not defense to

liability for contribution but may only be

considering in mitigation of amount due

added 851 F.2d at 90

24 The court in Smith clearly held that the knowledge

of landowner at the time of purchase is relevant in

determining the landowners share of response costs

25 Similarly in State of N.Y Shore Realty Corp

759 F.2d 1032 1048 2nd Cir 1985 over the protestations of

the purchasers innocence the court held that owners

knowledge of the prior uses of the land would entirely

preclude operation of 9607b3 defense To quote the

court

Shore argues that it had nothing to do with the

transportation of the hazardous substances and that

it has exercised due care since taking control of

the site many of the acts and omissions of the

prior tenant operators fall outside the scope of

section 9607b3 because they occurred before

Shore owned the property In addition we find that

Shore cannot rely on the affirmative defense even

with respect to the tenants conduct during the

period after Shore closed on the property when Shore

12



evicted the tenants Shore was aware of the nature

the tenants activities before the closina and

could have readily foreseen that they would

continue to dump hazardous waste at the site

flght of this knowledge we cannot say that the

releases and threats of releases resulting of these

activities were caused solely by the tenants or

that Shore took precautions against these

foreseeable acts or omissions 759 F.2d at 1049

10 added

11 26 MANN according to his own declaration in support of

12 HDIs motion indicates that he had extensive knowledge of the

13 prior uses of the property The deposition testimony of WELSH

14 and the correspondence received by MANN show beyond dispute
SW 00 Zr

tIr2 15 that MANN was aware that controversy existed over the extent

_Jo4

16 of contamination of the surrounding properties His knowledge

17 puts him squarely within the holding of both Smith and Shore

18 RealtY The third party defense of Section 9607b is not

applicable to him and SHELLs second counterclaim should

20 remain intact for trial

21 MANNS OWN PRIOR KNOWLEDGE AND THE

22 KNOWLEDGE OF HIS PREDECESSORS COMMENCED

23 THE RUNNING OF THE BAR OF THE STATUTE OF

24 LIMITATIONS

25
27 SHELLs affirmative defense of the bar of the

26
statute of limitations remains viable for the reason that the

27
state of MANNs prior knowledge presents triable issue of

28
material fact and the knowledge of his predecessors is imputed

13



to him

28 HDI argues that Qakes Mccarthy Co 267 Cal

App.2d 231 73 Cal.Rptr 127 1968 stands for the proposition

that the three year statute of limitations for injury to land

does not begin to run until there is surface damage which

would put reasonable man on notice In Oakes the jury was

given the question of whether the hairline cracks in the patio

cement in September 1956 the widening of the cracks between

March and May 1958 and the repairs to remedy the puddling of

10 water in January 1957 gave plaintiff notice the improper

ii compaction of the soil beneath his lot sufficient to commence

12 the running of the statute of limitations fl2 at 246-247

13 The court stated

14 In situations of this kind reasonable notice is
SW

tV2 15 equated to knowledge citations Only when the

16 consequential damage is sufficiently appreciable to

17 reasonable man may we hold an owner to duty of

18 expeditiously pursuing his remedies As to when the

19 consequential damage reached this point was question

20 of fact And the ultimate issue as to

21 whether the cause of action for negligence was

22 barred by the statute of limitations became mixed

23 question of law and fact fl at 255

24 29 In the case at bar MANNs notice in September 1983

25 of the contamination of lots 63 and 64 his own property is

26 equated with knowledge that the adjacent lot 62 was

27 contaminated As to whether his prior knowledge was

28 sufficient to commence the running of the statute of

14



limitations is auestion of fact and given MANNs conflicting

deposition and declaration testimony is not susceptible to

decision on motion for summary judgment

30 HDI cites April Enterprises1 Inc KTTV 147

Cal.App.3d 805 195 Cal Rptr.42l 1983 for the proposition

that the discovery rule applies to breach of written

contracts The exception to that rule as enunciated by the

court is applicable to MANN The court states

The discovery rule protects those who are

ignorant of their cause of action through no fault

11 of their own It permits delayed accrual until

12 plaintiff knew or should have known of the wrongful

13 conduct at issue In the instant case

si
14 the ultimate question is whether appellant exercised

SW 00 xc
S0t2 15 reasonable diligence in discovering respondents

00 -j

16 erasure of the tapes It is plaintiffs burden to

17 establish facts showing that he was not negligent

18 in failing to make the discovery sooner and that the

19 had no actual or presumptive knowledge of facts

20 sufficient to put him on inquiry

21 the plaintiff exercised reasonable

22 diligent is question of fact for the court or jury

23 to decide fl at 832833 added

24 31 In the case at bar MANN has failed to excuse his

25 negligent failure to conduct testing of the soil on lot 62

26 during the escrow period MANN knew of the soil

27 contamination of the adjoining properties MANN had the right

28 to conduct soil tests during the escrow period Ex 19

15



para 6b MANNs self serving declaration that he did not

know is insufficient to meet his burden to establish facts

that he was not negligent in failing to discover the

contamination in light of his knowledge of the contamination

of the adjoining properties

32 HDI cites Bradler Craig 274 Cal.App.2d 466 79

Cal.Rptr 401 1969 for the proposition that the test of

Oakes is the only test of delayed discovery In fact the

Bradler court cites Oakes as merely one of several alternative

tests for commencement of the running of the statute of

11 limitations fl at 472 The Bradlex court cites the

12 alternative standard applicable to MANN

13 Under Oakes sutra the statute commenced to
af
Isi

14 run when the consequential damage is sufficiently

t1 15 appreciable to reasonable man Plaintiffs allege
ou

16 this as August 1966 Although they allege their

17 predecessors in interest knew of the alleged
_I zi
14

18 defects there is no allegation as to when the prior

19 owners acquired such knowledge or whether the

20 defects caused any appreciable damage during the 18

21 year period before plaintiffs purchased the

22 property Knowledge or notice of defects or damage

23 that came to the attention of their predecessors in

24 interest would be imputed to plaintiffs as of the

25
date thereof Likewise if the facts imposed

26 duty on plaintiffs predecessors in interest

27 plaintiffs are chargeable with that duty as of the

28 date the facts became known fl at 272

16



in the original

33 In the case at bar MANNs predecessors Cabot

Cabot Forbes informed him of the allegations of

contamination of lot 61 Ex1p3IW lot 61 was recently

excavated and regraded with clean soil and ordered the

testing that revealed the contamination of lots 63 and 64

Ex Cabot even informed MANN that it knew of contamination

as early as September 1982 ExGgOIpara That knowledge was

imputed to MANN and imposed duty on him to make further

10 inquiry The Purchase and Sale Agreement for lot 62 gave him

the right to test Contrary to HDIs characterization the

12 letter dated Aug 26 1983 stating that the Property does not

13 meet the statutory criteria for designation as Hazardous

14 Waste property is not certification that no hazardous waste
SW 00

t5r2 15 is present thereon MANN breached his duty to inquire and

.Jc
SHELLs statute of limitations defense remains viable

10 16

gig

17
MANN IS NOT ENTITLED TO THE EXTENSION

18
OF THE STATUTE OF LIMITATIONS BECAUSE HE

19
KNEW OR REASONABLY SHOULD HAVE KNOWN OF

20
THE CONTAMINATION

21

22 34 Under 42 U.S.C 9658 the state statute of

23 limitations will not be bar unless the limitations period

24 has expired when counted from the date the plaintiff knew or

25 reasonably should have known that the property damages

26 were caused or contributed to by the hazardous substance

27 42 U.S.C 9658

28 34 SHELLs statute of limitations defense remains

17



viable for the reason that there is triable issue of material

fact concerning whether in September 1983 MANN knew or

reasonably should have known of the contamination of the

Property Finally as stated by HDI there is no reported

case making the imputation rule of Bradler Craig 274

Cal.App.2d 466 79 Cal.Rptr 401 1969 inapplicable to the

extension provided by 42 U.S.C 9658

SHELL IS ENTITLED TO ASSERT ITS WAR

POWERS DEFENSE FOR THE REASON THAT ITS

10
AUTHORITY TO ACT AS AGENT FOR CONGRESS WAS

11
VALIDLY CONFERRED

13 36 HDI asserts that SHELL is not entitled to maintain

am
14 its War Powers affirmative defense for the reason that the

SW Ooze

t22 15 operating agreement and lease with SHELL did not provide the
-J

16 precise specifications for SHELLs operation of the butadiene

17 plant and breached its obligations under the
_I zi

18 agreements HDIs arguments must fail for the reason that

19 there has been finding in Cadillac Fairview/California

20 Dow U.S.D.C Civil No CV 838034 IffiP that There is no

21 evidence that Shell had not fully performed under

22 the terms of the Operating Agreements or the Lease

23 Agreements Exhibit page lines 15lB and the Case

24 cited by HDI is inapposite by its own terms

37 In Cadillac Fairview/California Inc Dow

26 Chemical Company supra the issue before the court was

27 whether SHELL was entitled to indemnity under its operating

28 agreement and lease for any clean up costs resulting from its

18



operation of the butadiene plant Necessary to that

determination as the question of strict adherence by SHELL to

its agreements On motion by SHELL for summary judgment the

court found that SHELL adhered to the agreements and was

therefore entitled to indemnity pursuant to the contracts

HDI has put forward no contrary evidence entitling it to

summary adjudication of breach and hence judgment on SHELLs

war powers affirmative defense

38 HDI argues that Boyle United Technologies

Corporation 487 U.S 500 108 S.Ct 2510 101 L.Ed.2d 442

1988 defeats SHELLs war powers affirmative defense for the

12 reason that the government did not provide either design or

13 operating specifications for the butadiene plant HDIs

Iii

52 14 argument must fail for the reasons that HDI puts forward
NIiJ0

15 no evidence that SHELL designed the butadiene plant and
.1

16 the issue before the court is not the defective design or

17 manufacture of butadiene

18 39 In Boyle supra the issue was the defective design

19 of an escape hatch on military helicopter The court

20 formulated test to be applied before affixing manufacturers

21 liability in the design and manufacture of military equipment

22 Boyle supra is inapposite for the reason that the within

23 action does not concern the defective design or manufactur of

24 butadiene

25 40 However the Boyle court reaffirmed the validity of

26 the test to establish immunity by damage done to real property

27 by contractors acting as mere agents of the government The

28 court stated

19



In Yearsley W.A Ross Construction Co 309

Us 18 84 Ed 554 60 Ct 413 1940 we rejected

an attempt by landowner to hold contractor

liable under state law for the erosion of 95 acres

caused by the contractors work in constructing

dikes for the Government We said that if the

authority to carry out the project was validly

conferred that is if what wad done was within the

constitutional power of Congress there is no

10 liability on the part of the contractor for

11 executing its will Id at 2021 84 Ed 554 60

12 Ct 413 Boyle United Technologies Corporation

13 487 U.S 500 506 108 S.Ct 2510 101 L.Ed.2d 442

14 1988
SW Ooze

15 41 In the case at bar there is no allegation or

16 evidence by HDI that the statutes establishing the

17 Reconstruction Finance Administration and the Defense Plant
.J

61

18 Corporation were not lawfully enacted or that the corporations

19 lacked the power to enter in the Lease and Operating

20 Agreements with SHELL In fact Judge Pfaelzer finds that all

21 the acts were lawful SHELL was contractor carrying out the

22 will of Congress and it cannot be held liable under state law

23 for damage to the Governments property acquired some 44 years

24 later by HDI

25 42 Finally CERLCA provides an express exception to

26 liability arising out of an act of war 42 U.S.C 9607

27 Arguably SHELLs operation of the butadiene plant under

28 contract with the Defense Plant Corporation during the

20



10

11

12

13

14

15

16

19

20

21

22

23

24

26

27

28

hostilities commonly known as World War II arouse out of act

of war committed on December 1941

CONCLUSION

43 There is genuine issue of material fact as to when

MANN knew or should have known of the existence of

contamination of lot 62 when in September 1983 he learned

that his own adjacent property was contaminated and that the

adjacent property to the west had been regraded with clean

soil MANNs guilty knowledge as matter of law defeats

HDIs motion and all of SHELLs affirmative defenses and

counterclaims should remain for trial

DATED December 13 1990

Respectfully submitted

KELTNER SCHREIBER INC

By
a4V
EDWIN SCHREIBER
GREGORY HORN
MARX SCHREIBER
Attorneys for Defendants
SHELL OIL COMPANY AND
SHELL PIPE LINE CORP
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DECLARATION OF MARK SCHREIBER

Mark Schreiber declare

am competent person over the age of 18 years

and make this declaration based upon my personal knowledge

If called as witness at trial could and would competently

testify to each of the matters set forth herein

The copies of the deposition transcripts of Howard

Mann Steve Welsh T.R Williams and Royce Donkle are true

and exact copies of the certified copies or original

transcripts
10

The Ken OBrien Associates report attached as part

12
of exhibit pages 8998 is an excerpt from the full report

The report was shown by opposing counsel to the witness but
Ni 13

opposing counsel chose not to mark and attach it to the
14

SW
deposition transcript as deposition

15

Exhibit is true and exact copy of exhibit and
16

aZ
3A attached to the transcript of the Welsh deposition

17

Exhibit is true and exact copy of exhibit to
18

19
the Welsh deposition transcript and exhibit to the Mann

20
deposition transcript

21
Exhibit is true and exact copy of Judge

22
Pfaelzers order as served upon our office

23
Exhibit is true and exact copy of the documents

24
as certified by the U.S Government to be true and exact in

25
their papers and pleadings filed in Cadillac

26
Fairview/California Dow Chemical Co U.S.D.C Civil No

27
838034

28
Exhibit is true and exact copy of the complaint

22



in Cadillac FairviewlCalifornia Dow Chemical Co U.S.D.C

Civil No 837996 which is the same consolidated case

wherein Judge Pfaelzer entered her order attached as Exhibit

hereto

Exhibit is true and exact copy of In re Sterling

Steel Treating Inc 94 B.R 924 Bkrtcy.E.D.Mich 1989

declare under penalty of perjury of the Laws of the

United States of America that the foregoing is true and

correct

10
Executed at Los Angeles California this 13th day of

December 1990

12 ___
Mark Schreiber
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Xl. repor

ST fl OLtARTs

Did you have any conversations with I.t.T

regarding the content of their report

dont remember

Did you send any letters or other

documents to I.t.T regarding the findings of their

report

dont think so

10 Did you do anything else strike that

11 MR AUGUSTINI We dont know of any other

12 written communications between representatives of

13 Ramilton Dutch E.R.T or Jackson National concerning

14 the E.R.T report

15 BY MR OLEARY

16 Okay To your knowledge did E.R.T rely

17 on any other companies in determining its findings

18 No

19 Let me show you another document that you

20 subbitted to Shell and ask you if you can identify it

21 for me

22 Yes

23 Can you tell me what that is Kr Mann

24 You are referring to memo to A.ndrex

25 Development Company dated September the 22nd 1983
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fros I. kn.eytical Services It is

Certificate of Analysis where five soil samples wdrs

taken by I. on behalf of Cabot Cabot and Forbes

And it is the aeto that was lent to per

Ed Balls direction to I. Analytical Services Ed

Ball worked for Cabot Cabot and Forbes And it says

There is no hazardous waste on the property you are

considering buying

Does that report cover the property which

10 is the subject of this lawsuit

11 No

12 But the property covered is property

13 adjacent to the subject suit property

14 Subject to the separation of the 50-foot

15 Department of Water and Power easement yes

16 Thank you This report is entitled I.T

17 Analytical Services Report Certificate of Analysis

18 dated September 22 1983 Attached to this report in

19 the back is rap entitled South Bay Center Can you

20 tell me where the subject property of this suit is

21 located

22 It is located at the corner of Del Mo

23 Boulevard and Hamilton Avenue

24 So the space on this diagram that is

25 blank is that Lot 62 to your knowledge
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i5
And what property did this investigation

cover to your knowledge

It says on the front Five Soil Samples --

63A 63A 63B 63B and 64C
MR OLEARY will attach that as

Exhibit

Discussion held of the record

MR OLEARY would like to enter the

10 Assignment of Interest under Agreement of Purchase and

11 Sale as Exhibit The five soil samples will be

12 Exhibit

13 The documents referred to were

14 marked by the CSR as Defendants Exhibits

15 and for identification and attached to

16 and made part of this deposition

17 BY KR OLEARY

18 Did Jackson Life plan on buying the

19 building or leasing it at the time you had your

20 discussions with them

21 The offer that you have in your possession

22 is to buy the building

23 And from this document it indicates

24 sales price of believe $7000000 is that correct

25 Whatever it says on the document



the purchase is that carrect

Yes

Andyou

was ane of them

Okay Fine Yau had same knowledge then

that there had been past petroleumrelated praducts

either manufacturing ar in same ather farm an the

praperty in that area carrect

Yes

10 Were you aware of any specific materials

11 chemicals whatever that were in the sail on the

12 specific lots on which the Ashton Tate building was later

13 constructed

14 MR AUGUSTINI At what time

15 MR HORN At any time prior to the closing of

16 escrow in which the Ashton Tate property was purchased

17 THE WITNESS cant tell you specifically that

18 there were any chemicals there had received reports

19 from the seller and had some testing done that enumerated

20 the tests that had been done on the site

21 BY MR HORN

32 Give me the names of the entities that you

23 used to do the testing you Just referred to

24 The only testing that the buyer of the

25 property did to my recollection was from IT Analytical
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When he answered the last one he made it

clear that the migration question was considered He

considered that it was clean dnd therefore there wasnt

migration

Now if he answers that yes or no you are

in effect asking him to accept the notion that there was

migration

Cant you ask that question in way that

separates the consideration as to whether or not it was

10 problem from the consideration of the fact

11 MR HORN have no idea what you Just said

12 Nevertheless my question to you is when you

is purchased the Hamilton Dutch property did you have

14 belief or were you are under the impression that there

15 was possibility that the material observed on the

16 Ashton Tate building could have migrated to the Hamilton

17 Dutch property

18 Na

19 You didnt think that there was any

20 possibility of that

21 already answered considered it had

22 all the information and it wasnt an issue

23 Did you consider performing any tests to

24 make that determination Prior to purchasing the Hamilton

25 Dutch property
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RUSSELL CERTIFIED COURT REPORTERS



h. AUGUSTINI New test

MR HORN New tests on the Hamilton Dutch

property

THE WITNESS No

BY MR HORN

Why not

It wasnt necessary have report

MR AUGUSTINI You have answered the question

THE WITNESS Okay

10 BY MR HORN

11 Why wasnt it necessary

12 It wasnt necessary because had reports

13 sain the property was clean

14 The price for the Hamilton Dutch property

15 was in the range af million is that correct that you

16 paid to purchase it

17 think it was around 5500000

18 And you Paid that Price by in essence

19 assuming the thenexisting loan on the property is that

20 correct

21 Andlthink

22 MR AUGUSTINI That does not explain the entire

1.23 price mean it wasnt simply an assumption of debt

24 BY MR HORN

25 Explain how it worked

27C 170
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CHARLES STEVEN WELSH

called as witness being duly sworn to tell the

truth was examined and testified as follows

EXAMINATION

BY MR HORN

Will you state your name for the

record please

Charles Steven Welsh

10 Have you ever had deposition taken

11 before

12 No

13 Youve had chance to talk to Mr

14 Augustini before and he has filled you in little

15 bit on the nature of this proceeding is that

16 correct

17 Yes

18 Is he representing you as your

19 attorney today

20 Yes

21 Let me give you just little bit of

22 the background about deposition would like

23 record that you have been informed of exactly whats

24 happening

25 You understand that you have been

RUSSELL CERTIFIED COURT REPORTERS



worked on maybe would say 40 to 50 percent of the

time

So Im clear its not 40 or So

percent of your time but

Of the time that we do excuse me

for interrupting Of the time that we do look for

prospective property

So roughly half of the properties is

what youre saying

10 Thats correct

11 Are you familiar with what have come

12 to think of as the Andrex building at Hamilton and

13 Del Amo

14 Yes

15 Andrex is that name youre

16 comfortable calling

17 Its actually the Andrex excuse me

18 On Hamilton Andrex no know of the Hamilton

19 Center and the Andrex building

20 The Hamilton Center is at the corner

21 of Del Amo and Hamilton Avenue is that correct

22 Thats correct

23 Ill call it the Hamilton Center

24 then so were on the same wavelength

25 Correct

RUSSELL CERTIFIED COURT REPORTERS 17



The Andrex building is where

Thats to the north

Directly north of the Hamilton Center

building

Its two parcels over There is

right-of-way between the two

But it is north of Hamilton Avenue

Thats correct

Have you ever heard that building

10 referred to as the Ashton-Tate building

11 Yes

12 Did you view the Hamilton Center

13 property prior to the time that it was purchased

14 by -- well guess Andrex didnt purchase it did

15 it Let me back up

16 Have you ever been employed by

17 Hamilton-Dutch Investors

18 No

19 Are you aware that at some point in

20 time Hamilton-Dutch Investors purchased the Hamilton

21 Center property

22 Yes

23 Did you view that property at any tune

24 prior to its purchase by Hamilton-Dutch Investors

25 MR AUGUSTINI What do you mean by view

RUSSELL CERTIFIED COURT REPORTERS 18
24



escrow period was

BY MR HORN

It would have been what 1987

MR AUGUSTINI February 87

THE WITNESS Well what property did they

own at that time

BY MR HORN

Yes

dont think there was any others

10 that they owned

11 What we call the Ashton-Tate building

12 or the Andrex building who owned that in February

13 1987

14 At that time believe it was

15 Teachers Insurance Company

16 At one time Andrex had owned it and

17 then sold it

18 Andrex never owned it think it was

19 partnership as far as can remember

20 Do you remember the name of the

21 partnership

22 No Id have to check my records

23 Do you know if Mr Mann was one of the

24 partners

25 Yes

RUSSELL CERTIFIED COURT REPORTERS 27
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Where is your office located

Were at 20101 Hamilton Avenue Suite

2000 Torrance

Is that the Andrex building

Correct

Is that on Lot 63 Are you familiar

with the lot numbers in that tract

Yes Hum The lots were combined

There is lot tie

10 Thats all right Dont worry about

11 it

12 How long has your office been at 20101

13 Hamilton Avenue

14 Since 19- -- God think its summer

15 of 86

16 Where was your office prior to the

17 summer of 86

18 We were at 1149 West 190th Street

19 Torrance

20 How long was your office there

21 How long

22 Yes

23 If had to guess would think we

24 were there since 84

25 Then prior to 84 your office was in

RUSSELL CERTIFIED COURT REPORTERS 28



BY MR HORN

At the time Mr Mann or his partners

or whatever entity was the actual purchaser

purchased the building the Andrex building 20101

Hamilton Avenue did you do one of these
Ii

pre-purchase inspections to that property similiar

to what you did on the Hamilton Center building

No

Were you aware of any testing that was

10 done in the soil for any purpose at the 20101

11 Hamilton Avenue property prior to its purchase by

12 Mr Mann or his partnership

13 Yes

14 What sort of testing was done

15 The seller performed its not

16 soil test Greg in our context because soil test

17 to me as contractor means testing it for soil

18 stability so it was testing for dirt composition

19 if you will

20 The seller was who

21 believe it was Cabot Cabot Forbes

22 or one of their subsidiaries

23 Do you have an understanding as to the

24 purpose for that test the dirt composition test

25 Yes

RUSSELL CERTIFIED COURT REPORTERS 30



What was the purpose

Apparently someone had raised

concern about it and of course the sellers are

told this during the escrow

Someone was concerned about what Im

not clear

Well they were concerned that there

was -- here Greg Im not clear because wasnt

told the details but during its development there

10 was several areas of the site that were tested

11 When you say during its

12 development during the construction

13 No Im sorry during the development

14 of the entire 60 or 80 acres that are there

15 So -- Im really not following you so

16 let me back up little bit

17 Cabot Cabot Forbes owned 20101

18 Hamilton Avenue at one point in time

19 Thats correct or one of their

20 subsidiaries

21 Or one of their subsidiaries

22 Was there building on it at the

23 time

24 No

25 Who built the building there

RUSSELL CERTIFIED COURT REPORTERS 31



We did Andrex Development

So after Mr Mann or his partnership

or whoever acquired it Andrex built the building

Thats correct

So at the time then it was just raw

land there was nothing on it

Thats correct It was pre-graded

site

Which means what

10 That its graded for compaction and

11 drainage and then offered for sale to others

12 Mr. Mann raised some question as to

13 the content of the soil is that what caused the

14 dirt composition test to be done

15 MR AUGUSTINI That isnt what he testified

16 MR HORN Im asking him 4ont

17 understand the question

18 THE WITNESS Will you repeat that again

19 please

20 BY MR HORN

21 What youve described as dirt

22 composition there was that was done At whose

23 request was that test done to your knowledge

24 It was done by the seller

25 know it was done by the seller but

RUSSELL CERTIFIED COURT REPORTERS 32



else request the seller to do it

Not that Im aware of

Do you have an understanding from any

to the reason why they performed this

Yes my understanding was and

assumed that anybody that was in escrow these tests

were being done on the properties

So in other words its your

understanding that Cabot Cabot Forbes

MR AUGUSTINI Just second

Discussion off the record between the

witness and Mr Augustini

MR AUGUSTINI Well take break

The witness and Mr Augustini leave

the deposition room

BY MR HORN

Let me back up one step here What

Im trying to do is figure out what the impetus was

that caused this dirt composition test to be done

You said it was done by Cabot Cabot Forbes

correct

Correct

Was it done at the request of the

buyer of the property from Cabot Cabot Forbes

RUSSELL CERTIFIED COURT REPORTERS 33
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Not that Im aware of

Was this something that Cabot Cabot

Forbes to your understanding did on their own

Yes

Have you learned from any source as to

what their motivation was in doing that Has anyone

told you

Well read obviously the documents

that indicated there was an issue with one of the

10 agencies

11 Do you know which document Maybe you

12 can look through them that youre referring to

13 Sure Howard gave me some documents

14 that he received from the seller that think one

15 was from lets see

16 MR AUGUSTINI Here

17 THE WITNESS Okay No this is -- one

18 apparently from CCF

19 MR AUGUSTINI This is not 300-page

20 document

21 MR HORN There are various documents in

22 there

23 THE WITNESS Okay These two indicating

24 BY MR HORN

25 Describe what youre looking at Give

RUSSELL CERTIFIED COURT REPORTERS 34
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ae the date at least

One here dated August 29 83 from Ted

Tomasovich

Addressed to Howard Mann

Correct

On Cabot Cabot Forbes stationery

Correct

MR HORN Ill mark that as Exhibit to

this deposition and attach it thereto

10 Whereupon the aforementioned

11 document was marked as Exhibit for

12 identification by the reporter and

13 is annexed hereto

14 BY MR HORN

15 What else are you looking at

16 Lets see letter from John Hinton

17 of the Department of Health Services to Peter

18 Bloomer

19 MR AUGUSTINI Let the record show that

20 there is stack of documents that it has been

21 stapled together the first of which is the July 19

22 1983 letter the first page of which shows it was

23 sent to Bloomer from the Department of Health

24 Services Then there are several other documents --

25 its package of documents which will represent
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believe based on the way it was in the file were

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the enclosures that are referred to in Exhibit

the August 29 1983 letter from Ted Tomasovich

MR HORN Thank you Well mark those

exhibits to that letter as Exhibit 3A and attach it

to this deposition

Whereupon the aforementioned

document was marked as Exhibit 3-A for

identification by the reporter and

is annexed hereto

BY MR HORN

Those are the documents that you

reviewed that gave you the understanding as to why

Cabot Cabot Forbes did this testing is that

correct

Correct

Tell me what in Exhibit and 3A led

you to that belief please

Well normally

MR HORN Counsel has pointed directed you

to the first paragraph of Exhibit

MR AUGUSTINI directed the witness to

Exhibit which says reading

Dear Howard On July 19 1983 we

received letter from the Department of

RUSSELL CERTIFIED COURT REPORTERS
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Health and Services indicating that the staff

had reason to believe that our property was

hazardous waste property We disagreed

vehemently and embarked on testing program

to prove we were right

MR HORN That is exactly the first

paragraph

Thats what youre referring to --

Yes

10 when you came to the understanding

11 as to the motivation of Cabot Cabot Forbes in

12 doing the testing

13 Yes

14 When did you first review this August

15 29 1983 letter

16 would suspect it was sqmetime within

17 the week after it was written

18 notice its addressed to Mr Mann at

19 Andrex Development and your name is not included as

20 receiving copy so you would have received your

21 copy from Mr Mann

22 Yes

23 Did you review the enclosures as well

24 Greg you know may have but

25 really dont recall at that time
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INC
Consolidated with

Plaintiff
CASE NO CV 83-7996 MRP

ORDER GRANTING SUMMARY
ADJUDICATION OF ISSUES
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

_____________________________ ORDER RE MOTIONS FOR
REIMBURSflNT OR
INDEMNIFICATIONAND RELATED CLAIMS

FILED

CLERK U.S DISTRrcT COURT
CENTRAl DISTRICT OF CAUFOFt4IA

EY DEPUTY

10
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21

22

23

24

25

26

27

28

DOW CHEMICAL CO et al
Defendant

This matter came on for hearing on January 22 1990

upon the motions of defendant cross-claimant

counter-claimant cross-defendant and thirdparty plaintiff

The Dow Chemical Company Dow for summary judgment and

third-party defendants cross-claimants nad cross-defendants

The Uniroyal Goodrich Tire Company Uniroyal and The

Goodyear Tire and Rubber Company Goodyear for summary

adjudication of issues against the United States of America

and Gerald Carmen or his successorininterest

Administrator of the General Service Administration of the

United States of America successorininterest to the

Defense Plant Corporation Rubber Reserve Company

THIS CCJ .y EXHIBIT
AS pFrr-rt rv rr



Reconstruction Finance Corporation and the Federal

Facilities Corporation the Government Also heard on

January 22 1990 was the Governments motion or partial

dismissal or summary judgment against Dow Uniroyal

Goodyear and defendant Shell Oil Company Shell At the

hearing on January 22 1990 the Court requested additional

briefing by Dow Uniroyal Goodyear and the Government

which was supplied by each of them regarding application of

the Anti-Deficiency Act to the issues raised in their

iol

motions The motion of Shell for summary judgment came on

for hearing on May 21 1990 This Court having read and

12
considered all the moving and opposing papers as well as

13

the supplemental briefs makes the following Findings of

Fact and Conclusions of Law

FINDINGS OF FACT

16
The Government directed the adoption of national

17
rubber program in 1942 as part of the nations war effort

including plans for development of large quantities of

19 synthetic rubber

20
Congress enacted the Reconstruction Finance

21
Corporation Act the RFCA in 1932 47 Stat which

created the Reconstruction Finance Corporation RFC for

23
the purpose of making loans to aid in financing agriculture

commerce and industry

25
Congress amended the RFCA on June 25 1940 54

26
Stat 572 to give the RFC responsibility for financing and

27

28

EXHIBIT



.1

stimulating production of planes tanks guns and other war

211

supplies

Section Sd of the RFCA authorized the RFC on

request from the Federal Loan Administrator with the

approval of the President to create or organize subsidiary

corporations with certain enumerated powers Among those

enumerated powers were the power to produce and acquire

strategic and critical materials as defined by the

president to purchase and lease land to build and expand

iol
plants and to purchase equipment supplies and machinery

11

for the manufacture of arms ammunition and implements of

12
war

13
On June 28 1940 President Roosevelt designated

14
rubber as strategic and critical material and the

15
Federal Loan Administrator requested and the President

16
approved of the creation by the RFC of The Rubber Reserve

17
company RRC pursuant to Sd of the RFCA as amended

1811
The RRC created by the RFC and wholly-owned

19
subsidiary of RFC was empowered pursuant to its charter to

Perform all acts and transact all business
20 which is permitted legally to be done

performed and transacted in connection with
the buying selling acquiring storing
carrying producing processing manufacturing
and marketing of natural raw or cured rubber
as well as related materials and substances
and the corporation shall have power to do all

things incidental thereto and necessary or
appropriate in connection therewith including
without limitation the power to borrow and
hypothecate to adopt and use corporate seal
to make contracts to acquire hold and dispose

hA of real and personal property necessary and

incident to the conduct of its business and to

sue and be sued in any court of competent

28
jurisdiction

EXHIBIT



Fed Reg 2970 June 19 1941

on June 10 1941 55 Stat 248 the RFCA was

further amended to expand the RFCs powers and to authorize

the RFC to take such other actions as the President and the

Federal Loan Administrator may deem necessary to expedite

the National Defense Program

The RFC through its corporate subsidiaries

including the RRC financed the nations war-time rubber

program through the borrowing power conferred upon the RFC

10 by the RFCA as amended

11 The RFC created the Defense Plant Corporation

12 DPC in June 1941 to hold title to various facilities

13 used in connection with the Governments war effort

14 10 In 1941 Congress passed the First War Powers Act

15 55 Stat 838 which provided that

16 The President may authorize any department or

agency of the Government exercising functions
17 in connection with the prosecution of the war

effort to enter into contracts and
18 to make advance progress and other payments

thereon without regard to the provisions of

law relating to the making performance
amendment or modification of contracts
whenever he deemed such action would facilitate

21
the prosecution of the war

22
11 On September 17 1942 President Roosevelt issued

23
Executive Order No 9246 C.F.R Comp 19381943 1210

1968 pursuant to the First War Powers Act authorizing

25
the War Production Board to assume full responsibility for

26
and control over the nations rubber program

27

28

EXHIBIT



12 Executive Order No 9246 authorized the Chairman

of the War Production Board to direct the RRC and other

subsidiaries of the RFC to execute such aspects of the

rubber program in such manner and for such period of time as

he deemed advisable

13 Executive Order No 9246 also directed that the

RRC would serve as the agency of the Government in

supervising the construction of all plants under the rubber

program

14 on April 22 1942 Shell entered into Leas

Agreement with the DPC the Shell Lease Agreement

1211
pursuant to which Shell leased the real property and

13
appurtenant facilities designated by the Government as

14
Plancor 963

15
15 On May 1942 Dow entered into Lease Agreement

16
with the DPC the Dow Lease Agreement pursuant to which

1711
Dow leased the real property and appurtenant facilities

designated by the Government as Plancor 929

19
16 on May 1942 the Goodyear Tire and Rubber

20
Company of California predecessor-ininterest of

21
Goodyear entered into lease agreement with the DPC the

22
Goodyear Lease Agreement pursuant to which Goodyear

23
leased the real property and appurtenant facilities

designated by the Government as Plancor 611

25
17 on September 1943 U.S Rubber

26
predecessor-in-interest of Uniroyal entered into lease

27
agreement with the DPC the Uniroyal Lease Agreement

28

EXHIBIT



pursuant to which Uniroyal leased the real property and

appurtenant facilities designated by the Government as

Plancor 6llA

18 The Lease Agreements all provided that it is

contemplated that the Lessee and Rubber Reserve

Company will within six months from the date

hereof enter into contract for the manufacture of

butadiene or synthetic rubber in said plant

19 The Dow Shell Uniroyal and Goodyear Lease

Agreements collectively the Lease Agreements provided

at Covenant Eight as to Uniroyal Covenant Fifteen as to

12 Shell Covenant Eighteen as to Dow and Covenant Nineteen as

13I
to Goodyear that Dow Shell Uniroyal and Goodyear agreed

14
to hold DPC harmless against any liability whatsoever

15
because of accidents or injury to persons or property

occurring in the operation of their respective plants

17
20 In May 1942 Dow entered into written agreement

Dow Operating Agreement with RRC for the operation by

19
Dow of government-owned styrene plant in Torrance

20
California which plant was designated by the Government as

21
Plancor 929

22
21 In 1942 subsequent to entering into the Lease

23
Agreement Shell entered into substantially identical

24
written agreement Shell Operating Agreement with RRC for

25
the operation by Shell of government-owned butadiene plant

26
in Torrance California which plant was designated by the

27
Government as Plancor 963

28 II
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22 on May 25 1942 the Goodyear Tire and Rubber

company of California predecessor-ininterest to

Goodyear entered into substantially identical written

agreement Goodyear Operating Agreement with RRC for the

operation of synthetic rubber plant in Torrance

California which plant was designated by the Government as

Plancor 611

23 on September 1943 the United States Rubber

Company U.S Rubber predecessor-ininterest of

10
uniroyal entered into substantially identical written

11
agreement Uniroyal Operating Agreement with RRC for the

12 operation of synthetic rubber plant in Torrance

13
California which plant was designated by the Government as

14
Plancor 611A

15
24 The Dow Shell Uniroyal and Goodyear Operating

16
Agreements collectively the Operating Agreements each

17
provided at Sections and that Dow Shell Uniroyal

18
and Goodyear were each operating their respective plants as

19
agents for the Government and for the account and at the

20 expense and risk of the Government

21
25 The Uniroyal and Goodyear Operating Agreements

provided in Section 11 thereof that

It is understood that in the performance of

these contracts Uniroyal and Goodyear
are acting as agent for the RRC for the

account and at the expense and risk of the
latter and that accordingly Dow Uniroyal
and Goodyear shall in no event be liable for
and shall be held harmless by RRC
against any damage to or loss or destruction

27
of property or any injury to or death of

persons in any manner arising out of or in

28
connection with the work hereunder

EXHIBIT



26 The Dow and Shell Operating Agreements provided

in section 11 thereof that

It is understood that in the performance of
this contract and Shell shall in no event
be liable for but shall be held harmless by
Reserve against any damage to or loss or
destruction of property whether owned by
Reserve Defense Plant Corporations or others
or any injury to or death of persons in any
manner arising out of or in connection with
the work hereunder

27 The Operating Agreements recited that they were

entered into by RRC pursuant to Section 3d of the RFCA in

10 order to aid the Government in its national defense program

and pursuant to the RFCs power to create corporations to

12
produce strategic and critical materials as defined by the

13 president such as synthetic rubber

14 28 There is no evidence to indicate that Dow Shell

15 uniroyal and Goodyear or any of them had not fully

16
performed under the terms of the Operating Agreements or the

17
Lease Agreements

18 29 In its answer counterclaim and crossclaims

19 served in this action the Government has appeared and

20
defended this action on behalf of the united States General

21
Services Administration the GSA and as and on behalf of

22
the united States of America and has sought affirmative

23
relief in that capacity and has both sued and consented to

be sued in that capacity

25 30 In 1945 by Joint Resolution of Congress dated

26
June 30 1945 chapter 215 59 Stat 310 the DPC and RRC

27
were dissolved and their functions duties and liabilities

28

EXHIBIT



transferred to the RFC with the RFC to assume and be

subject to all liabilities of the corporations

dissolved

31 As of July 1954 the Department of the Treasury

directed that the Federal Facilities Corporation assume the

performance on behalf of the Government of all existing

contracts and the exercise of all existing rights held by

the Reconstruction Finance Corporation in connection with

the Governments synthetic rubber and tin programs it

iol
Doc 545109 filed June 30 1954 Such action was

authorized by Executive Order No 10539 19 F.R 3827

12
June 24 1954

13
32 In 1961 the Federal Facilities Corp was

14
dissolved and Congress provided that all claims surviving

15
the dissolution must be brought solely against the United

16
States Pub No 87190 75 Stat 418 419

17
33 Any Conclusion of Law that is deemed to be

18k
Finding of Fact is incorporated herein by reference as such

19
CONCLUSIONS OF LAW

20
The Court has jurisdiction over this litigation

21
pursuant to the provisions of the Comprehensive

22
Environmental Response Compensation and Liability Act

23
CERCLA 42 U.S.C 9601 et sea particularly

9613b and 9607e

25
The Tucker Act 28 U.S.C 1346 does not deprive

26
the Court of jurisdiction over the claims of Dow Shell

27
Uniroyal and Goodyear against the Government for contractual

EXHIBIT



indemnification because such claims are proper under the

doctrine of recoupment .g EEOC First National Bank

614 F.2d 1004 1008 5th Cir 1980 cert denied 450 U.S

917 1981

CERCLA does not bar claims or actions for

contractual indemnification based on pre-CERCLA

indemnification agreements aQ.t United States

Conservation Chemical Co 653 Supp 152 240 W.D Mo

1986

1o The AntiDeficiency Act ADA 31 U.S.C 1341

11
provides that Government contract or obligation is not

12
limited to amounts appropriated therefor where the contract

13
or obligation was otherwise authorized by law

14
The RRC was authorized by law to implement and

15
carry out the nations rubber program pursuant to the First

16
War Powers Act as implemented by Executive Order No 9246

17
including indemnification for liabilities incurred by Dow

181

Shell Uniroyal and Goodyear pursuant to the Operating

19
Agreements See Johns-Manville Co United States 12 Cl

20
Ct 2324 1987

21
Executive Order No 9001 C.F.R Comp 1938-1943

22
1054 1968 by which the War Department Navy Department

23
and United States Maritime Commission were authorized to

24
exercise their powers under the First War Powers Act only

25
within the limits of the amounts appropriated therefor

26
was never extended to apply to the War Productions Board

27
the RFC the RRC or the DPC

28

EXHIBIT



The interpretation of the Lease and Operating

Agreements is governed by federal law because they were

entered into pursuant to authority conferred by federal

41
statute and the Constitution U.S Seckinger 397 U.S

203 20910 1970 U.S Allegheny County 322 U.S 174

18283 1944

The application of unambiguous contract terms is

matter of law

Any sum that Dow Shell Uniroyal or Goodyear has

paid or may be obligated to pay in this action in connection

with the investigation or remediation of contamination by

any hazardous substance constitutes liability for damage to

I3 or loss or destruction of property or injury to or death of

14
persons against which Dow Shell Uniroyal and Goodyear must

15

be held harmless by the Government pursuant to Section 11 of

16
the Operating Agreements

17h
10 If Dow Shell Uniroyal or Goodyear are found

18
liable for any sums in this action including but not

191
limited to investigative cleanup remediation or response

20
costs the Government must hold Dow Shell Uniroyal and

21
Goodyear harmless against any such sums paid

22
11 The Government has produced no evidence that Dow

23
Shell Uniroyal and Goodyear did not discharge each of their

respective obligations pursuant to the Operating Agreements

25
and Lease Agreements and did not satisfy all conditions

26 precedent to the Governments indemnity obligations under

27
the Operating Agreements

28

11
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12 The Operating Agreements and Lease Agreements are

authentic and admissible and received in evidence

13 The only reasonable interpretation of the

Operating Agreements and Lease Agreements when read together

on the subject of indemnity is that while they shifted

responsibility for indemnity from the DPC to the RRC the

Government is in all events ultimately liable for indemnity

to Dow Shell Uniroyal and Goodyear in this action

14 The United States is liable as

loll
successorininterest for RRC and RFC in that assets

liabilities and contracts of RRC and RFC were transferred to

12 the Federal Facilities Corporation and then to the United

13
states

14
Therefore IT IS HEREBY ORDERED that

15

Dows motion for summary adjudication of issues is

16
granted

17j
Shells motion for summary adjudication of issues

is granted

19
Uniroyals motion for summary adjudication of

20
issues is granted

21
Goodyears motion for summary adjudication of

22
issues is granted

23
The Governments motion for partial dismissal or

summary judgment of claims brought by Dow Shell Uniroyal

25
and Goodyear is denied

26
The Governments cross-claims against Dow Shell

27
Uniroyal and Goodyear for indemnity and contribution

28

12



II

pursuant to the Lease Agreements are dismissed with

prejudice

IT IS FURTHER ORDERED that

Dow and Shell be granted leave to amend their

counterclaims to specifically state the contractual ground

of their claim for indemnification and

On or before July 13 1990 Dow Shell Uniroyal

and Goodyear shall by motion present admissible evidence by

way of declarations and exhibits regarding any costs or

iol
expenses for which Dow Shell Uniroyal and Goodyear seek

11 indemnity pursuant to this order and that the Court will

hear such claims on August 1990 at 1100 a.m

DATED
/flô

14 Mariana Pfael er

15
United States District Jud

16

17

18h

19

20

21

22

23

24

25

26

27

28

13
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DEFENSE PLANT CORPORATION

811 VERMC AVENUE

Weshhigton 25

GENERAL DATA
PLAPICOR 963

BUTADIENE PLANT

LOCATION Los Angeles California

LAND Site consists of approximately 95.0 acres adjacent to Plancors 611

and 929

PLANT Consists of land building machinery and equipment designed

for the manufacture and
purification of Butadiene from petroleum

products

The rated capacity of this plant is 30000 short tons of Butadiene

production per annum and the purification of 60000 short tons

of Butadiene per annum
The Production Area comprises approximately 55.0 acres with

process steps
for dehydrogenation and purification of butylene

feed stock and purification unit for Butadiene with the follon

ing buildings necessary for complete production six Control

Houses Compressor Building Boiler House Filter Building
Water Treatment Building together with other smaller service

buildings totaling approximately 40000 sq ft of floor area

Production equipment includes tanks vessels heat exchangers

condensers furnaces vaporizers blowers fractionating towers

water coolers cooling towers converters pumps and other smaller

equipment including instruments

The Admiistrative Area comprising approximately 15.0 acres conS

sists of an Administrative and Laboratory Building Garage
and Fire Station Guard House Cafeteria Building Change

House Store House Shops Building an Equipment Building

totalling approximately 60.000 sq ft of floor area Office furniture

fixtures laboratory and other equipment included

All buildings are permanent type structures

Adequate storage
is provided in steel tankage for finished product

Feed stock is provided by pipe line system from adjacent re

fineries

Steam Boiler Plant comprises Yarrow ater Tube Marine Type
Boilers each having capacity of 50000 lbs steam per hour Each

boiler is equipped with all accessories

UTILITIES Water for processing and domestic use is supplied the Department of Water and Power of the

City of Los Angeles Boiler feed water is supp lied by the Dorninguez Land and Water Company
SettersAll sanitary sewers connect with main trunk line of Counts Sanitation District Process

wastes are carried to skimming basin thence into drainage ditch and trap where effluent is

further disposed

ElecriciiPower and light current is provided by Dept of Water and Power of City of Los

Angeles at 13800 volts to Plan sub-station where it is further reduced to 2300 volts and then

distributed to process areas where it is further reduced to 440 220 volts for power and 110 volts

for lights current is 60 cycle

Natural Gas is supplied by the Southern California Gas Company Standby of propane gas is

maintained

TRANS RailroadPlant is served by the Pacific Electric Railway which connects with the Southern Pacific

PORTATION Railroad

WaterLos Angeles Harbor miles away
Highua vsPlant fronts on arterial highway namely Figuera Street connecting Los Angeles

proper

AirportPlant site is approximately eight miles from Los Angeles Municipal Airport
and ten miles

from Long Beach Airport

THE INFORMATION CONTAINED HEREIN 15 BELIEVED TO BE CORRECt BUT NO GUARANTEE 15 MADE
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DEFENSE PLANT CORPORATION

--
811 V.rmont Anmrn N.W

Wsh 25

GENERAL DATA

PLANCOR 929

STYRENE PLANT

LOCATION Los Angeles California

LAND Site consists 0105.583 acres of which approximately 92 acres are fenced and form main plant Remainder

is unoccupied except
for trackage used for switching paqo to Plancors 963 and 611 which are

adjacent to Plancor 929

Approximately acres within fenced portion can be used or additional expansion or storage

PLANT Consists of land buildings machinery and
equipment for the manufacture of Styrene from grain alcohol

The rated capacity of this plant is 25000 short tons of Styrene per annum but due to limited demand

for Styrene at the Copolymer plants this Plancor has been ujrtailed to approximately V/ of pro
duction capacity

The Pro.auciienz Area comprises an Ethylene plant with Control House Compressor House Switch sad

Transformer House and Acohol Recovery Unit Ethyi-Senzere Plant two Trains each with Hvdrn

chloric Acid Plant and Catalyst Huise Erhyl.Benaene Cracking Plant two Trains each with Control

and Charge House Sryiene Finishing Plant two Trains each with Control and Switch Houc tota1li

60422 sq ft floor area

Production Equipment includes
fractionating towers heat exchangers pumps both centrifugal and steam

driven pressure vessels steam superheaters and other smaller equipment

The Adminisiraiin Area comprises an Oflice and Laboratory Cafeteria Garage and Fire Station

Carpenter and Paint Shop Machine Shop totalling approximately 90800 sq ft floor area Lab

oratory equipment and offke furniture and fixtures included

All structures are of
permanent type

The Swrage Area comprises steel tankage for all raw and hnished liquid materials in adequate amon
Sit fioler P/a comprises ter low

pressure
converted naval destroyer boilers and two modern hieh

pressure boilers Babcock and Wilcox with designated capacit with gas fir4ng of 500.000 lbs/h

low pressure 200 lbs steam and 50000 lbs./hr high pressure 400 lbs steam Generating ca

pacities are slightly reduced when oil firing is used The plant provides steam at low pressure at the rate

of 380000 lhs./hr for Plancor 929 and 180000 lbs/hr to Plancor 6it and an additional n.000

lbs./hr to this Plancor 929 in special process applications

Boiler feed water is supplied to the boilers from Xater Treatment Plant

UTILITIES llaierBoiler feed water is supplied by Dominquex Land and Water Co in maximum amount of 1.000

g.p.m and further processed at Water Treatment Plant

Water for
process

fire protection and domestic use is furnished by Dept of Water and Power of Cry

of Los Angeles Maximum requirements 2000 g.psn

StwtrsAll sanitary sewers connect with main trunk line of County sanitary sewer

Eivaricisy.Power and light current is provided by Dept of Water and Power of City of Los Angeles

at 13800 volts to Plancor sub-station where it is further reduced to 2300 volts and then distributed

to process areas where it is further reduced to 440 volts for power and 110 volts for lights current is

60 cycles

Nauvra/ GasSupplied by the Southern California Gas Co

TRANSPOIt RailroadPlant is served by Pacific Electric Railway which connects with all railroads at Los Angeles

TATION mainly Southern Pacific Railroad

flierNone on siteLos Angeles Harbor miles away

HighwaysPlant fronts on arterial highway namely Vermont Avenue connecting Los Angeles proper

AirponPlant site is eight miles from Los Angeles Municipal Airport ten miles from Long Beach Air

port
and twenty-three miles from Lockheed Union Air Terminal

INHMATIflN 1IPCTAINEfl HEREIN IS $EI.IEVFfl TI SF CflM5E17 urr wo GtIARAN-rrr IS JAflr

tVU1t



PLANT LAYOUT
SCALE
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DEFENSE P1 NT CORPORATION

811 vrmont Avenue N.W

Washington 25

GENERAL DATAPLANCOR 61 1COPOLYMER PLANT

LOCATiON Los Angeles California

LAND Site consists of approximately 84.0 acres adjacent to Plancors 929 and 963

PLANT Consists of land buildings machinery and equipment designed for the manufacture

of synthetic rubber from Butadienc and Styrene known as GR.S Buna.S by the

standardized
process developed for the war emergency Butadiene and Styrene are

brought together with other ingredients in reactors and agitated under pressure until

polymerization takes place The resulting latex is then passed through recovery system
where the remaining free Butadiene and Styrene are removed and returned to storage
for reuse while the latex is carried through blending tanks into coagulation system
which the rubber aumb is formed The crumb is then washed and passed through

drycr after which it is baled for shipment
The plaint has three parallel units each with rated capacity of 30000 long tons of

rubber per annum Two of these units are operated by one company the remainder by
another Utilities are common to both

Production Area consists of approximately 60.0 acres The two units operated by one

company cover approximately 35.0 acres The remaining one unit operated by the other

eonipany covers approximately 25.0 acres Each 30000 ton unit comprises pigment1

storage
and preparation building reactor structure pump house recovery building

process
and finished storage building machine shop building together with other

smaller service buildings totaling approximately 367.000 sq ft floor area for all units

in both sections

laboratory building with essential equipment is also part of each
process section

Production equipment consists of reactors and other pressure vessels pumps corn

pressors cooling towers condensers heat exchangers wood tanks steel tanks -vacuum

filler steam dryers balers and other small equipment including instruments

Adequate storage
for raw materials such as Butadienc and Styrenc is provided in steel

tauakagc on separate
tank farms for each company operated section Butadiene is piped

from adjacent Plancor 963 and also by tank car and Styrene is supplied by direct pipe

line from adjacent Plancor 929

Administrative Area covers approximately 7.0 acres Each operated section is served by

an administrative area one comprising approximately 4.0 acres the others approximately

3.0 acres Each area contains an administration building guard house and hospitaL

and garage totalling approximately 25000 sq ft of floor area for both sections Office

furniture and fixtures included

UTILITIES ITacr for processing and domestic use is supplied the Department of Water

and Power of the City of Los Angeles

Sewers All sanitary and storm sewers connect with City of Los Angeles main sewer

system
Electricity Power and light current is provided by Department of ater and Power of

City of Los Angeles at 13.800 volts to Plancor sub.stations where it is further distributed

to 380.208.120 volt Deta Star connected transformers ultich furnish lighting service and

single phase 120-volt power AU motors rated over h.P are fed by secondary lines at

480 volts3 phase
S/ca ni For heating and processing is furnished from Steam Plant of adjacent Planeor

929 through 16 pipeline

Natural Gas is supplied by Southern California Gas Company

TRANSPORTATION Railroad Plant is served by Pacific Electric Railwar which connects

with the Southern Pacific Railroad

one on siteLos Angeles Harbor miles away

Highways Plant fronts on arterial highway namely Vermont Avenue which connects

with Lo Angeles proper

Airport Plant site approximately eight miles from Los Angeles Municipal Airport

and ten ntiles from Lang Beach Airport

The information contained herein is believed to be correct but no guararaee is made

_____

11
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS
CALIFORNIA GENERAL

PARTNERSHIP

Plaintiff

vs Case No.893738 WMB

SHELL OIL COMPANY
CORPORATION AND SHELL
PIPE LINE CORPORATION et al

10 Defendants

11

12 Deposition of THOMAS WILLIAMS taken on

13 November 15 1990 beginning at 1005 a.m in the

14 offices of United Reporting Inc 7407 Old Katy Road

15 Houston Texas 77024 before DAVID MINEHART

16 Certified Shorthand Reporter and Notary Public in and

17 for the State of Texas pursuant to the Federal Rules of

18 Civil Procedure

19 APPEARANCES
20 MR MARK SCHAFFER

AUGtJSTINI WHEELER DORMAN
21 523 West Sixth Street Suite 330

Los Angeles California 90014

22 Counsel for Plaintiff

23 MR GREGORY HORN
KELTNER SCHREIBER

24 12100 Wilshire Boulevard Suite 700

Los Angeles California 900257199
25 Counsel for Defendants



LNDEX

WITNESS EXAMINATION PACE

WILLIAMS THOMAS MR SCHAEFFER

10 EXHIBITS FOR IDENTIFICATION

11 None

12

13

14

15

16

17

18

19

20

21

22

23

24

25

%rnoffTJeoosinón%r.icc CThc
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No

Do you know who demolished those facilities

dont remember the exact name of the company

that did it

Did the James Montgomery analysis ever test for

chemicals in ground water at the waste pit area

really dont remember the details of whats in

that report dont remember whether there were

ground water analyses or simply soil analyses

10 Have you ever seen the agreement to sell the

11 property to CCF

12 No

13 Do you know if Shell has copy of that

14 agreement

15 No dont

16 Do you know who would know if Shell has copy of

17 that agreement

18 think the real estate department would be the

19 only people who would know

20 Theyre located in one of the Shell buildings

21 downtown of Houston

22 Yes uhhuh

23 Are you familiar with any of the terms of the

24 sale to CCF

25 My understanding is that it was sold as is that

C8arnoff CpOSjjerviceq4 ii ffl .26ç1
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is to say the property was turned over to Cabot

Cabot Forbes and that they were responsible for

the demolition of the facilities and so forth

Beyond that Im not aware of what the terms of

the sale were

When you were actually working at the chemical

plant between 1956 and 1966 were any of the

three plants ever shut down

Well what do you mean by shut down

10 In which the facilities were closed for the day

11 For the day

12 For the day

13 Of course

14 Okay On what occasions

15 Oh dont remember Thats very common

16 occurrence in chemical plant that some part of

17 the facility is shut down

18 Why is it common occurrence

19 Because things break

20 Okay What sort of things broke that required

21 shutdown that you remember

22 Well dont remember any specific details

23 There are pumps that fail compressors that fail

24 Equipment failures of all sorts would require

25 shutdowns Theres equipment cleanout required
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DAVID MINEHART Certified Shorthand

Reporter in and for the State of Texas being neither

attorney for related to nor employed by any of the

parties or any attorneys of record in this cause and

having no financial interest in the matter hereby

certify pursuant to the Federal Rules of Civil Procedure

and/or agreement of the parties present to the

following

That this deposition transcript of THOMAS

10 WILLIAMS deposed on November 15 1990 is true record

11 of the testimony given by the witness named herein

12 after said witness was duly sworn by me

13 Given under my hand and seal of office on this

14 the ____ day of __________________ 1990

17 DAVID MINEHART CSR

18 Certificate No 2375

19 Date of Expiration 123191

20 United Reporting Inc

21 7407 Old Katy Road

22 Houston Texas 77024

23 713 6819800

24

25 Job No 15754
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS
California general partnership

Plaintiff

vs No CV 89 3738 WMB Kx

SHELL OIL COMPANY
corporation and DOES

through 30 inclusive

Defendants

10 _____________________________________

11

12 Deposition of LLOYD ROYCE DONKLE VOLUME

13 taken on behalf of the Plaintiff at 310 Golden Shore

14 Third Floor Long Beach California commencing at

15 900 a.m on Monday April 1990 before DEBBY STEINMAN

16 Certified Shorthand Reporter No 2907 pursuant to Notice

17

18

19

20

21

22

23

24

25

LtV
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APPEARANCES

For Plaintiff

AUGtJSTINI WHEELER DORMAN

Attorneys at Law

BY ALFRED AUGUSTINI
523 West Sixth Street
Suite 330

Los Angeles California 90014

For Defendants

KELTNER SCEREIBER

Attorneys at Law

BY MARK SCHREIBER

12100 Wilshire Boulevard

Suite 700

10 Los Angeles California 90025

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

National Network Reporting Company
213 621-2653 Certified Shnflhand Renorters 800 621-0314



Long Beach California Monday April 1990

900 a.m

LLOYD ROYCE DONKLE VOLUME

produced as witness by and on behalf of the Plaintiff

and having been first duly sworn was examined and

testified as follows

EXAMINATION

10 BY MR AUGUSTINI

11 know youve already given your full name to

12 the reporter but for the record would you state it for

13 us please

14 Lloyd Royce Roy-ce Donkle Donk--l-e

15 Ive seen several spellings for your name so

16 its Donkle

17 Right

18 Okay Whats your present address

19 Mr Donkle

20 3809 Walnut Avenue Long Beach 90807

21 And your phone number

22 213 4276735

23 Now think you know from telephone

24 communications with our office but in case you dont my

25 name is Al Augustini and Im an attorney representing

National Network Reofltng Company
213 621-2653 Certified Shorthand Reporters 800 621-0314
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they discussed what they planned to do

Well at some time did you ever discuss being

an advisor to Cabot prior to the time the transaction

closed in December of 1972

They asked me if wanted to go with them

And said well thought that would be good idea

And in that discussion was there any

explanation as to what their plans were and why they would

want you to join them how you could help them

10 think their interest at that time was for me

11 to work for two years And at that time we expected to

12 have the demolition complete and the property some

13 portion of the property ready to do something with

14 And did you have any idea what that was It

15 certainly wasnt going to be

16 think at some point probably in early

17 1973 mean knew had been told by them that they

18 intended to build an industrial park

19 Okay Did they ever inquire of you as to

20 whether there was any portion of the property that would

21 not be suitable for some use other than chemical plant

22 mean did they ever say Hey look we want to know if

23 we want to use this for some purpose other than chemical

24 plant are we going to have any problems Did they ask

25 you anything like that

National Network Reporting Companyin aqi..9gçq fla..4ttaA Chn..thnn4 Pann.torq 800 6210314



They knew They had done all the soils work

They Cabot Cabot Forbes

Sure

And who did the soils work

Ken OBrien Associates

Did anyone else and this was before the

deal closed

Yes

And to the extent that that work was done how

10 did Ken OBrien get permission to come on the property to

11 do whatever it was that he did

12 presume he contacted the acting plant

13 manager

14 Which would have been Pinky

15 No that would be Pres Ruby

16 Oh thought we missed him somewhere along

17 the line thought the last guy was Pinky

18 Well he was plant manager but Pres Ruby was

19 manager of industrial relations personnel and Pinky left

20 and Pres was there until the bitter end

21 Whats his full name

22 J.P dont know what the initials stand

23 for Preston Ruby suppose

24 Ruby
25 Yep

National Network Reporting Companyr... Chn.thonj Rnnnrtprs 800 821-0314
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Is he still around

Yes

Where is he

Corona del Mar Now its possible Pinky was

still here at the time possible Pres hadnt taken over

dont know But in any event Ken OBrien came on the site

to do evaluation work get the soils conditions for the

grading

Okay And you understood that at that point

10 at least that they were considering removal of all the

11 structures and recreating the entire site

12 Yes

13 And did you ever see the Ken OBrien reports

14 Yes

15 How did you get then

16 Ed Secord gave me one

17 And when was that

18 Probably 1973

19 Sometime after you became an advisor

20 Yes

21 And did you study that report

22 Yes

23 And is it your understanding that those

24 reports provided information concerning the chemical

25 contamination of the property or lack thereof

National Network Reporting Company
912i R21-2653 ra.tiflad Shnrthand Penorters 800 62t-0314
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16
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19

20

21

22

23

24

25
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Yes

Ive got them here Ill show you stack

Weve got them in two piles One stack it says Log of

Boring 1A the other one says Volume II of III Log of

Boring 15 And theres bunch of stacks with it

Are those the Ken OBrien reports that you

identified

Yes uhhuh Yes

Can you show me where and lets take this

first one the one that the first page is Log of Boring

1A and B10243 is the Bates stamp page number It goes up

to B10265

handed

absence

Show me where in that stack it tells you what

are that are contaminated Flip through that

Will you repeat your question please

Yes Where in that package that have just

is there some reference to the presence or

contamination

Can we turn the record off

Sure

Discussion off the record

BY MR AtJCUSTINI

Where was Boring 1-A do you know

No

Do you know where theres reference to any

National Network Reportlhg Companyr.sta fl....a..4aae11 919c Rflfl R21-fl%fl
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of these where can find reference to where any of

these borings were

The original report

And who did an original report Ken OBrien

Associates

Ken OBrien Associates right

So are you saying theres report that goes

with these borings that havent gotten

Yes

10 And if had that report it would tell me

11 where these borings were made

12 Yes

13 Then by comparing the location of the borings

14 to their description of the contents of the borings well

15 know where these things were found

16 Yes

17 Do you recall in what areas Ken OBrien found

18 oil or tar or other hydrocarbons on the property dont

19 have it It was never given to me so dont know where

20 these borings were Maybe you can remember

21 Im not certain that there was report of the

22 entire plant site

23 By Ken OBrien

24 Right

25 Which

National Network Reporting Companyr..sa Cha..hnnel Qannptapc 800 621-0314Iii cqi_cc1
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And Im sure that the only place that oil was

discovered was in the south end of the styrene plant

between the Department of Water and Power right-ofway and

Del Amo Boulevard which area has been completely defined

in other studies

And thats the Del Amo or Cadillac Fairview

waste site

Right

Perfect That was the subject of the Dames

10 Moore interim report sometime in 19 in the 80s

11 As far as know yes have never seen that

12 report Its hearsay to me

13 In the Dames Moore report they have

14 summary of sampling activities Its Table 3.21 And it

15 says that there was sampling taken by the Department of

16 Health Services in February 1981 Do you know anything

17 about that

18 suspect that there was There had been some

19 communication from the Department of Health Services as you

20 noted from the communication from Shell Oil

21 That was later though

22 Well in any event there were contacts by

23 Department of Health Services and they wanted to come down

24 and take sample and suspect we let them in

25 take that back There was letter dated

@7
National Network Reporting Company

213 621-2653 Certified Shorthand Renorters 800 6210314
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STATE OF CALIFORNIA
ss

COUNTY OF

The undersigned Certified Shorthand Reporter of

the State of California does hereby certify

That prior to being examined the witness in

the foregoing proceedings was duly sworn to testify the

truth the whole truth and nothing but the truth

That said proceedings were taken before me at

the time and place therein set forth and were taken down by

me in shorthand and thereafter transcribed into typewriting

under my direction and supervision and hereby certify

that the foregoing transcript of proceedings is full true

and correct transcript of my shorthand notes so taken

further certify that am neither counsel for

nor related to any party to said action nor in anywise

interested in the outcome thereof

In witness whereof have hereunto subscribed

my name this day of l9g0
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PRELIMINARY SITE INVESTIGATION
PROPOSED INDUSTRIAL PARK DEVELOPMENT

SHELL CHEMICAL PLANT PROPERTY
LOS ANGELES CALIFORNIA

for
CABOT CABOT FORBES

C.C.F WESTERN DEVELOPMENT CO.INC
September 22 1972

INTRODUbTION

Purpose

The purpose of this report is to present the findings

of preliminary study of the surface and subsurface conditions

of the Shell Chemical Plant property located in the southern part

of Los Angeles California

Location

The Shell Chemical Plant property approximately 277

acres is located short distance to the southwest of the

intersection of the San Diego arid Harbor Freeways Refer to

Plate Nos and The property is separated into two parts

One portion approximately 195 acres is bordered on the north

by 190th Street on the east by Vermont Avenue on the south by

the extension of Del Azno Boulevard and on the west by an

industrial area whose frontage is on Normandie Avenue The

second portion approximately 82 acres is bordered on the north

by Knox Street on the east by Hamilton Street on the south by

-.Del.Amo Boulevard and orc the west by Vermont Avenue

-1-



Authorization

This preliminary site investigation was authorized by

Cabot Cabot Forbes C.C.F Western Development Co.Inc Los

Angeles California The objective of this investigation is to

determine the suitability of the Shell Chemical Plant property

for development into an industrial park

ID Scope

This report presents subsurface information including

geology seismology soils resul-bs--ot .caatoa.ytttro

tyscaL.aabsurMcermma tenials loionofr-uup and con taittihatd

description of existing structure foundations and

description of existing utilities sewers storm drains water

mains gas mains etc. This report also presents information

on surface conditions such as existing streets railroads

buildings drainage utilities etc

The findings of the preliminary site investigation are

presented to indicate the nature of the problems .hat will be

encountered in developing the Shell Chemical Plant property into

an industrial park The report recommends which existing

facilities and utilities should be retained series of

industrial park layouts were developed and the most promising

preliminary plan at this time is included Refer to Plate No 3P

In Folio

EXHIBLI



II ENGINEERING GEOLOGY

Geoloqy and Physiography

The Shell Chemical Plant site is located physiographi

cally in the Angeles Section of the Pacific Border Province

This particular area is known as the Torrance Plain and is of

marine origin

It is understood that the site prior to construction

of tke Chemical Plant in 1941 was used for agricultural purposes

Geologically the site is underlain by Pliocene and

older rocks Refer to Plate No These are overlain by the

San Pedro formation and unnamed Upper Pleistocene deposits

Above these occur the Palos Verdes Sand or equivalent of Upper

Pleistocene age The highly fossiliferous sand encountered in

Auger Boring Nos and 15 drilled during the subsurface

investigation and the thin coquina beds encountered in

Boring Nos and 15 probably represent the basal portion of

the Palos Verdes sand zone The reddish brown deposits

encountered in Auger Boring Nos 12 15 17 19 21 and 22

represent terrace cover of probable flood plain origin or may

be the upper few feet of the Palos Verdes sand mctdified by

weathering The dark brown to black organic near surface

material probably represents remains from the original agricul

-tural usage



soil samples were recovered from the auger borings

utilizing 2.43inch I.D split spoon sampler that contained

either 1inch rings and/or or 6inch sleeves Standard

penetration tests were made with 11/2-inch I.D split spoon

sampler driven by 140-pound hazruner falling 30 indhes

Disturbed samples were also recovered at various intervals for

moisture content determination and grading analysis

Laboratory Testing

Representative samples of subsurface materials

recovered from the soil borings were subjected to the following

laboratory tests that were performed by Western Laboratories

In situ Moisture Content
In situ Density
Gradation/Hydrometer
Atterberg Limits
Unconfined Compression
Consolidation and Swell

Swell Tests
Direct Shear

The in situ moisture content and density determinations

are recorded on the boring logs The results of the remainder

of the tests are presented on Plate Nos through 30

Subsurface Conditions

The materials encountered in the soil borings consisted

gf heterogeneous mixture df sandy clay clayey sand silty sand

sand sandy silt and siltyclay This heterogeneous mixture

extends to approximately 40 feet in depth In Boring Nos

and 15 thin sand section containing numerous shell fragments



was encountered at 42 39 and 44 feet respectively well

cemented shell bed Coquina was encountered at 45 and 49 feet

in Boring Nos and 15 respectively The typical subsurfaàe

-- oil conditions for the Shell Chemical Plant property except

for the contaminated areas are presented on Plate No

As previously mentioned

were found during the sub su.rlaceinwastigation The.areaL.axtent

of th contaminated areas shownon-P1ate No7...A .profile

off fhe_vertical_axtent..oL..nontarntnation in Area No and1.2ee
areshownonPlata...No..8.. Thecontamiria-tioncons ists...of .oilt

sat rat-ed..native materialrinArea-Nots- .and-2 In-Area

No...-31the-oil saturation extends-to 5-foot depth and below this

depth thhÆtive materials have been chemically-contaminated to

approximate1y.O feet The-.contamina.ticn 4nrea No also

includes debris broken ObncŁtedJoldtTiresj etc that

was- dusnped.into -the...sumps

Properties of th Subsurface Materials

The properties of the subsurface materials encountered

at the Shell Chemical Plant property based on laboratory tests

are sunmarized in the following tabulation

-r



TO
W

ER

E
X

IS
T

IN
G

P
R

O
P

E
R

T
Y

L
lN

E
_
_
_
_
_
_
_
_
_

a
-

-
-

T
h

_
.r

C
O

N
A

M
IN

kE
D

A
R

E
A

N
O

.2

c
1
1

z
c
y
r
j_

S
.-

O
4
u
7
3
c
i

C
.-

_
_

_
_

_
_

_
7

o
-
-
-

C
O

N
T

A
M

IN
A

T
E

D
A

R
E

A
N

O
.1

L
_
_
..
._

q
r
2

I/
7

2
o

a
a

C
R

1
IB

-
I

3
0

0
T

O
O

F
V

E
R

M
C

P
IT

A
V

E

C
A

B
O

T
C

A
B

O
T

F
O

R
B

E
S

c
.c

.a
W

E
S

T
E

R
N

D
E

V
E

LO
P

M
E

N
T

C
O

IN
C

-
-

P
LA

N
V

IE
W

C
O

N
T

A
M

IN
A

T
E

D
A

R
E

A
N

O
S

1
.2

S
H

E
L

L
C

H
E

M
IC

A
L

P
LA

N
T

P
R

O
IE

L
o
t

A
n

çe
le

o
C

a
li
fo

r
n

ia

o
.
i.
r
.
.
ii

jo
S

_
l_

e
n

io
n

o

K
E

N
O

II
It
IE

N
A

S
S

O
C

IA
T

E
S

1
.1

1
.E

\4
.I
\

1
1

1
1

C
O

N
T

A
M

IN
A

T
E

D

A
R

E
A

N
O

.3

S
C

A
L
E

1
-

1
0

0

r
-

A
V

E
N

JE

D
W

S
P

TO
W

E
R

D
W

BP
R

IG
H

T
-C

F
-W

A
Y

I
-

D
E

L
A

M
O

S
O

U
L

E
V

A
R

D

1
0
1
0

T
O

O
F

V
E

R
M

O
N

T
A

v
E



-- ----.tj.-.---. --



Telephone 213 879-2600 or 277-1010

Attorneys for PlaSntiff
Cadillac Fairnew/California Inc

UNITED STATES DISTRICT COURT

C9ITRkL DISTRCT OF CALIFORNIA

cw CCOAI Delawae corpo
-acn OI CO De.awae
--p-a-- T\NNV Pcr
..OPtC C..i Canfon.a cortoratn CCZ WESTZPN DE flPT CO

INC California corporation CT
k3CT FORBES flCRIM CO INC

Massachsett crporatiot w.n
RUCLSLV.S A.Lr..istrator cf the

Environmental Protection Agency of the

United States of America CALD
CARZO4 Adainistrator of the General
Services Adnin.istration of the TJr.ited

States of America successor-in
interest to Defense Plant Corporation
Reconstruction Finance Corporation and

the Federal Facilities Corporation
UNITED STATES OF AfflICA Psa..c RANK
the Director of the State Depa.rent
of Health Services of the State of

FILED

DEC 1983
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mona Tnitt

Brian Molloy
Mary Duffy Becker
1300 Nineteenth Street LW
Washington D.C 20036

Telephone 202 828-1200
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Thomas Johnson Jr
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Los Angeles California 90067
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California OMAS INSflI
airnn of the Board of the South

Coast Air Quality Mar.agenent District
of the State of California JANE BRAY
Acting airman of the Board of the

Regional Watr Quality Control Board of

the State of California for the Los

Angeles Region and DOUGLAS FGUS0N
president of the Central end West Basifl

Water Repltnisb2ent District of the

Stats of California

Defendants

COP2LA1NT

10 Plaintiff Cadillac Fairview/Califonia Inc Cadil1ac

fl Fainiew alleges that

12 nRIcmrIoN MW VtCt

13 The Court has jurisdiction of th.is action pursua.r.t

14 U.S.C 701 it sec 28 U.S.C 1331 1337 1349 and 61
15 42 U.S.C 9606a 9607g and 96..3b of the Act of

15 Auçst 30 1961 No 57e19C Stat 419 14a cf the

Rubber Act of 1948 oh 166 62 Stat 101 2ah6 of the

War Powers Act of 1942 as amended c. 199 56 Stat 16

jurisditcn penden and ancillary thereto e1aratry juer
is sought pursuant to 28 U.S.C fl and 2202 Cadflac

Fairiew ha satisfied all jurisdictna1 prere.nsites to f.nz

22 tb.s cp1a.nt

23 Each of the defenents is found or transacts usess
24 or is otherwise subject to suit in the Central bistrict of

25 California

26 STATEMENT OF Tfl CASE

27 In this action plaintiff Cadillac Fairview seeks

29 copensatory declaratory and injunctive relief against deftdart

tans
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based on th past disposal and contimsd presence of chcjcal

substances including hazardour wastes and hazardous su.bstanes

on property currently owned by Cadillac Fairview Defenda..nts arc

former owners lessees or at..n.istrators of this property or

former operators of Government-owned nbber-producing facilty

thereon As described in more detail below these defendants

inter alia disposed of or licensed and permitted the tspcsa of

these chenical substances and failed to undertake any removal or

remedial action concerning the property These actions or

10 failures to act have created continuing nuisance that threatens

fl the health safety and welfare of the conunity damages the

12 value of property owned by Cadillac Fairview and property in the

13 neighborhood and threatens to result in substantial enviror.nenta

14 damage and risk of bodily injury and siccess In addition

Cadillac Fairview seeks cotpe.nsation from tw defendants for

dazages based on deceit and breach of warranty

17 FIRST FCR DflkATZRY RELIEF

15 AGAINST DEYrC2CS

Cadiac Farew is crpranon culy oran

20 existin in gcod standing in the State of Caflfcrna Cada
Fairvew currently owns certain rca property hereinafter

22 a.erred to as the Site located near the intersection of

23 Amo Boulevard and Vermont Avenue in the City of Torranced

24 California and more fully described in Exhibit attached

25 hereto and made part hereof by this reference

26 Defendant Dow emical Co Dow is corporation

27 organized under the laws of the State of Delaware Cadillac

28 Fa.irview is informed and believes and based thereon alleges
ns mancjj
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that Dow and others at Dows direction operated part of

Governe.nt-ovcsd rubber-producing facility on the Site and

d.izpcsed of ch.ical substances including hazardous wastes an

hazardous subsces on the Site that Dow was aware at the t.ne

that it operated on the Site that such otesical substances had

been disposed of on the Site and that it failed and continues

to fail to undertake any removal remedial or other action

prevent release or threat of release of such chemical st

stances from the Site into the environment

As used in this Complaint the term hazardous sub

sta.nces shall have the meaning provided in Section 10114 of

the Comreiensive E.cvironmental Response Compensation and

Liability Act of 198C CflCL.A 42 U.S.C 960114 and tnt

tern ha.zardous waste shall have the meaning provided in Setcn

10C45 of the Solid Waste Disposal Act 42 U.S.C 69035

Defendant Shell Oil Co Shell is coratic

croanined under the laws of the State of Delaware Shell

owned the Ste from April 19 1955 to December 12 1972 Cad.a

Fairriew imfrned and believes and based thereon alle
that Shell and others at Shefls direton dssed of chen.al

substances including hazardous wastes and ha.zardous substants on

the Site that Shell was aware at the tie that it owned the Ste

that such che.mical substances had been disposed of on the1 Site

and that it failed and continues to fail to undertake any reva.

remedial or other action to prevent release or threat of

release of such chemical substances from the Site into the

envi ronme.nt

O2



Defendant International Property Dtvelopment Co

International is corporation organized under the la.sof

the State of California International owned the Site froc

December 12 1972 to August 21 1974 Cadillac Fair-view is

informed and believes and based thereon alleges that Interta

tional was aware at the time that it owned the Site that chea..al

substances including hazardous wastes and hazardous substances

had been disposed of on the Site and that it failed and cont.zue

to fail to undertake any removal remedial or other action to

10 prevent release or threat of release of such chenical sub

stances from the Site into the environment

12 Defendant CC.Z Western Developrnent Co Inc Western

13 is corporation organized under the laws of the State of

14 California Western and its affiliates owned the Site from k_gus

21 to October 25 1976 Cathllac Fair-view is i.formed and

believes and based thereon afleges that Western was aware tt

17 tite that it owned the Ste that cher...oal su.bstazes nc.udz

hazardous wastes and hazardous substances had been d..s on

the Site and that at failed and contanues to fal to underta...e

any re.rval rened...a or other action to re.ease or

21 threat of release of such c.her.cal substances from the flte

the environment

23 10 Defendant Cabot Cabot Forbes Interim Co Ic

24 Interim is corporation organized under the laws of the

25 Commonwealth of Massachusetts Cadillac Fair-view is inforned and

26 believes and based thereon alleges that it is the successor in

27 interest to the rights and obligations of International and

28 Western

peesap
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11 As used hereinafter in this cola.int CCF shall

include International Western and Interim and the officers

cloyees and agents thereof

12 Defendant Gerald Carnen is the Adninistrator of the

General Services Adain.istration GSA of the Un.ited States of

America The Administrator of the GSA is the successor-in-

interest to the Defense Plant Corporation the Reconstruction

Finance Corporation and the Federal Facilities Corporation The

Defense Plant Corporation the Reconstruction Finance Corporat.cn

10 and the Federal Facilities Corporation were federal corporatins

organized pursuant to Acts of Congress and empowered with the

12 rgt to sue and be sued Pursuant to 55 Stat 310 the

13 Reorganizatior Plan No of 1957 and the Act of Auc-.st 30

14 1961 Pt No 87-190 75 Stat 418 the Adiistrator of the

15 GSA assed all lialities of these corporations at issue

ths action

13 Defendant Urted States of nerica ed as

II defenda.nt in ths actcn pursuant to of the Act of Aus fl

1961 No 87-130 75 Stat 413 whith states that

20 nt action or other proceein which but for such thssL.

21 nor would be coenced by or against the Facifltts

22 Ocrpcration shafl be cen by or against the Jnted States

23 in Federal court of competent ju.risd.icton

24 14 As hereinafter used in this complaint Adainistratr

25 the GSA shall include United States of America the Adminstratc

26 of the GSA the Defense Plant Corporation the Reconstruction

27 Finance Corporation the Federal Facilities Corporation and the

29 officers employees and agents thereof

Itt.S sntsA
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15 From October 16 1942 to April 15 1955 the Site

rubber-producing facility thereon were owned operated or

administered by the Defense Plant Corpcration the Reconstnrt

Fina.nce Corporation and the Federal Facilities Corporation

Cadillac Fairview is informed and believes and based there

alleges that these entities licensed permitted authorized or

otherwise allowed persons including Dow to dispose of cbeaal

substance5 including hazardous wastes and hazardous substances on

the Site that these entities were aware or should have bee

10 aware at the tie they owned operated or administered the Se

fl or the rubber-producing facility thereon that such chemical

12 substances had beer. disposed of on the Site and that they fa.1e-d

13 and continue to fai to undertake any renoval renedial or cter

14 action to prevent release or threat of release of such

cherJ.oal substances from the Site into the envirnr.ent

1G The authority to own oerate adnr..ister and instet

the ceratons of Gcvenert-cwnd nzbe facilities was gra.ze

16 by the Secd War Pcwers Act of 1942 as anended ch 155 SE

Stat 176 and was extended in Public Law No 24 of the BOth

20 Ccn 2d Session Tjnde the Reccnstncticr Finance

Corporation Act as anended by the Act of June 25 1940 ch

22 54 Stat 572 the Reconstruction Fi.ane Ccrpranon was ar
23 fled to create or to orgze corporation with power tc enra

24 in the manufacture of synthetic rubber and pursuant to that

25 authority the Defense Plant Corporation was created Cadi.ac

26 Fairview is in.formed and believes and based thereon alleges

27 that these entities licensed permitted authorized or other.tse

28 allowed persons including Dow to dispose of chemical su.bstancis

IRE..L
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including hazardous wastes and hazardous substances on the Site

that these entities were aware or should have been aware at the

time they owned operated or administered the Site and the

rubber-producing facility thereon that such chemical substanoes

had been disposed of on the Site and that they failed and

continue to fail to undertake any removal remedial or other

action to prevent release or threat of release of such

chemical substances fro the Site into the environ.ent all

contravention of their statutory obligations under these acts and

their charters

17 Under of the Rubber Act of 1948 ch 166 62 Stat

12 101 and E.xec Order No 9542 13 Fed Re 1823 1948 the

13 Reconstruction Finance Corporation was granted the authority to

14 administer the operations of Government-owned rubber facilites

15 including

all power and authority to do all thngs

necessary and proper in cor.zetioz wth and

Is related to sucr production and sae including but

not limited to the power and authority to make

20 repairs replacements alteratzs

2i or betteitents to the rubber-producing facilities

22 owned by the Government cr in connection wth

23 the operation thereof and to make capital erperd.i

24 tures as may be necessary for the efficient and

25 proper operation and maintenance of the rubber-

26 producing facilities owned by the Government and

27 performance of said powers functions duties and

28 authority

MA.k.A
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By taco Order No 10539 19 Fed Req 3827 1954 the F.d.a

Facilities Corporation was designated to replace the Reconstru

tion Finance Corporation in the perfornance of the fu.nctior4.s des-

cribed above Cadillac Fairview is informed and believes

based thereon alleges that these entities licensed permitted

authorized or otherwise allowed persons including Dow to

dispose of chemical su.bstances including hazardous wastes and

hazardous substances that these entities were aware or thotd

have been aware at the tie they oted operated or adz.n.stered

10 the Site or the ru.bber-producing facility thereon that such one.ni

cal st.bstances had been disposed of on the Site and that they

12 failed and continue to fail to undertake any removal remeiC or

13 other action to prevent release or threat of release of

14 chemical substances from the Site into the environment all in

contravention of their statutory obligations and then chartts

18 Defendant Willian Ruokeshaus is Adr.nistrattr of the

Ua.ted States Ernror.ental Protecton Acencv EPA and ha see

18 de.egaed the authoraty by the Presdent of the Unted State

19 America to annister the fu.nd of mor..es the Surerfunf eEta.r

22 lished under CflCLA to extend those funds for purcses of cea

ing up sites that contain hazardous wastes and hazardous sstaz

22 ces that pose threat to Seaith or the environment t- to

23 determine whether proposed clean-up actions are consstnt ic.th

24 the national contingency plan

25 19 Defendant Peter Rank is the Director of the State

26 Departent of Health Services of the State of California and has

27 the authority to initiate removal or remedial action in resonse

28 to release or threatened release of hazardous substance in

pavup
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California unless thes actions have been taken or are bein

taken properly and in timely fashion by any responsible party

Defendant Thons Beinsheizer is the airman of the Board of the

South Coast Air Quality Management District Defendant Jane Eay

is the Acting aiztan of the Board of the Regional Water Qua.ity

Control Board for the Los Angeles Region Defendant Douglas

ferguson is the President of the Centra2 and West Basin Water

Replenishment District

20 Cadillac Fairvtew purchased the Site pursuant to

10 written contract with Western on 0cter 29 1976 as part cf

much larger parcel of property Cadiflac Fainriew intended

12 develop the entire parce as comztercial and industrial center

13 and its intended purpose for the entire parcel was well Icown to

14 CCF at the time of the purchase

15 21 When Cadillac Fairview purchased the parcel fron

Western Cadiflac Zairview bad not seen in.fcrred ars was nt

17 aware that any hazardous wastes or ha.zardus sthstances hai eei

18 disosed of on the Ste Cadillac Farview has never produei

stored or disposed of any chenica2 stsance hazardous waste

20 or hanardous su.stazce or- the Ste r-r transtorted any chena

21 substance hazardous waste or hazardous substance to the Site

22 22 Ct Fe.hruary 19 1991 Cadiflac Far-nv sold and

23 vey.d portion of the Site together with adacent real1prper-z1

24 to Western Waste Industries Californ.ia corporation On

25 February 24 1981 Western Waste Industries notified Cad.illa

26 Fairview that hazardous wastes had been disposed of on the Site

27 Prior to this date Cadillac Fairview was unaware that any hazar

29 ous waste or hazardous substance had been disposed of on the

IflLparUpass
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Site Western Waste Induitnes demanded that Cadillac Ta.irvtev

rescind the sale and conveyance of that portion of the Site t.ac.h

had been sold and conveyed to Western Waste Industries

23 Alter e.xtensive negotiations Cadillac Fairy-jew atreed

to repurchase that portion of the Site which it had sold and

conveyed to Western Waste Industries and it agreed to convey

additional real property adjacent to the Site to Western Waste

Industries

24 During these negotiations hazardous wastes and haza.rd

ous sthstances were found to have been d.ispcsed of on na2

portion of the additional real property adjacent to the Site

which was conveyed to Western Waste Industries but were be.eved

to be contained in and confined to shallow disposal pond cse

to the surface of the land En partial consideration for the

transaction referred to in Paragraph 23 of ths Comaint Western

Waste Industries agreed to renove all cf the hazardous wastes -.d

t.aardcus sstanes fron the shallow disposal poni on this a.n

tir.al real property adacent to the Site which aore fror

Cadillac Fair-view

25 tring Decer..ber 1982 Western Waste ndsries he
to renove the hazardous wastes and hazardous substances Iron tie

s.haflow disposal pond on the property aacent to the Site

which it bad acquired from Cadillac Fair-view In the couse cI

removing the hazardous wastes and hazardous substances from the

shallow disposal pond on the property adjacent to the Site

which it acquired from Cadillac Fairview Western Waste Industries

discovered that portion of the hazardous wastes and hazardous

/07



substances bad nigrated into the soil below the shallow disposaL

pond

26 Eased upon subseuent tests and engineering analyses

Cadillac Faircriew is now in.fored and believes and based thcen

alleges that the chetcal su.bsta.mces including hazardous wastes

and hazardous substa.nces which were deposited into d.is-posal pts

and ponds on the Site are also migrating into previously unc
taninated soil and may reach and containate fresh water aq..fes

below the surface of the Site Cadillac Fairview is informed

and believes that these fresh water aquifers are used both

ii industrial purposes and for d.rirsking water The contan.tnati of

12 these aquifers by the hazardous waste and hazardous su.bstazes

13 contained on the Site nay cause substtial envirornntal daza

14 and poses threat of serious bodily injury and siccess to per-

15 scns who consune drinking water obta.zed froc this source

threats present an iinent and substantial danger to the puflz

17 hea.th Moreover if such graton or.nnues u.na.ated ar

reova or re.tedial action will becone increasingly more diffi

cult and costly

27 Cadillac Fairview is inore and befleves and ase

thereon alleges that certaan of the chen..al substances i.u..

22 hazardous waste and hazardous substanoes on the Site tend

23 vaporize and may contaminate the a.ir quality in the residet.a

24 commercial and industrial areas surrounding the Site CadiLa

25 Fairview is informed and believes and based thereon alleges

25 many residents in the area have comp.a.ined of respiratory aine

27 and other illnesses which they attrthute to the chenical vacrs

28 purportedly escaping from the Site Cadillac Fairview has

rn_I
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sent ability to determine and does not intend by these alleça

tion.s to ait or de.ny that any such aiLment or illness has been

caused by wastes or substances disposed of on the Site

28 Cadillac Fairview has at all ti.zes exercised due care

with respect to chem.ical substances on the Site taking into con-

sideration the characteristics of the su.bsta.nces in light of aLl

relevant facts and circumstances and has taken all reasona.b.e

precautions against foreseeable acts or omissions of third pa..es

which could result in environmental danage or any release of the

10 substances Cadillac Fairview at its own expense has retainti

11 consulting engineers to conduct chemical analyses and testin cf

12 the chenical substances disposed of on the Site Cadillac

13 Fa.rvew at its own expense has constcted six-foot cha

14 link fence around the portion of the Ste on which cher4cai

15 substances appear to have been disposed of and has posted

16 bilinça nc trespassin sigts at the Site Cadiac Fa--e1

17 at ts own exer.se has also mantained private card serv

to prevent trestassng on the Site Each and aLl of these paa
19 tons have been undertaken at the request of the State Deparent

of EeaLth Services in order to protect nez orbood resde-.tz

21 bodily injury cr sicess which might result fron frequent rec
22 contact with the substances

23 29 Cadillac Fairziew has filed Notification of ardou5

24 Waste Site with the EPA as required by Section 103c of

25 aRCrJ4 42 U.S.C 9603c Cadillac Fairview is informed and

26 believes and based thereon alleges that Dow and Shell have Cs

27 filed the notifications with the EPA required by Section 103c

28 of CERCLA Cadillac Fairview has reeived no information ir4ica
IW.J MSNflJ..A
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ing that the Administrator of the GSA filed the notification

req%Lired by Section 103c of CflCSA and based thereon allerts

that the Administrator of the GSA has not filed such notifiaton

Cadillac Fairview has requested that the EPA approve and cernfy

under the national contingency plan nndated by CflCLA remrrai

or remedial action plan for the Site but has been told by

representatives of the EPA that the Site is not on its priority

list that no such plan will be developed nor will any inte.tsive

investigation of the Site be undertaken by the EPA for an extende

10 period of tine Such failure on the part of the EPA to ap
and certafy re.oval or re.medial action plan for the Site is in

12 contravention of its duty under CERflk

13 30 Cadillac Fairview is in.forred and believes and based

14 thereon alleges that Western Waste industries notified the State

15 epartert of Health Service in or about March 158 that chezc3

ststazces had been dispsed of or the Site Sinre that date

17 other aqeno.es of the State of Caflfrn.a inolud.r the Scth

Coast A.r Quality Mana Dstrict the Caflfnia Re
Water Qtaflty Control Board for the Los Angeies Reçor an the

20
II

Cer.tra and West Basin Water Repenisent istrt have bec

notified that chemical substances have been distcsed of or te

22 Site

23 31 The State Departent of Health Services has reuested

24 that Cadillac Fairview conduct chemical analyses and testit of

25 the chemical substances including the hazardous wastes and

26 hazardous substances disposed of on the Site that Cadillac

27 Fairview construct new fence around the portion of the Site or

28 which hazardous wastes and hazardous substances appear to have

IL NAP..L
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been disposed of that Cadillac Fair-view post no trespassin

igns at the Site and that Cadillac Fa.irview maintain prints

guard service to prevent trespassing on the Site The Departent

of Health Services has not requested or required Dow Shell

CCF or the Administrator of the GSA to undertake any renovt or

remedial action regarding the hazardous wastes and hazardous

substances disposed of on the Site notwithstanding that Dow

Shell CC.F and the Administrator of the GSA have the responsi

bility under CLA for all costs of renoval or re.medial acton

and for dana for injury to destruction or loss of n.atura

11 resources resulting from the hazardous wastes and hazardous

12 substances disposed of on the Site

13 32 The the State Departent of Health Services the

14 South Coast Air Quality Managenent District the California

Regional Water Qua.ity Control Board for the Los ftqeles Rezz

16 and the Central and West Basr Water Re strict each

17 have an interest in the application of CZRA and other fedal

18 and state envircnnental laws and regulanons to the Site

ispositon of th..s action in ther absence cay leave Cadifla

Fair.riew Dow Shefl CC7 and the An...stratcr of the GSA

21 subject to suns.antal risk of incu_nng mu or ot.ner.se

22 inconsistent lialities in that an adudiaticn of the rions

23 and liabilities of the parties may not then bind each anfl all of

24 these governmental agencies in future administrative or judicial

25 proceedings to which they are or any of them is party in

26 their absence complete relief cannot be accorded among the cthe

27 parties

25 33 Cadillac Fair-view has informed each and all of Dow
ac ts.aTsp
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m.ii cC.F arid the Administrator of the GSA that the htzartus

wastes and hazardous substances disposed of in the past and tn

tinting to be present on the Site may have entered into the

environment or have been en.itted into the air or discharged ..nto

water and that these wastes and substances have begun to migrate

from the area in which they were deposited resulting in

release or threatened release Dow Shell CC.Z and the

Administrator of the GSA are liable under CCLA for any removal

and remedial action that is necessary to prevent cvirortmenta

10 damage and to eliminate any risk of bodily injury or siccess

fl resulting from the hazardous wastes and hazardous sstar.ces

12 disposed of on the Site Cadillac Farcriew has dema.nded that

13 Dow Shell CC.F and the Adainistrator of the GSA u.ndertake afl

14 removal and remedial action that is necessary concerning the

Site but Dow Shell CC..Z and the Ainistrator of the GSA have

16 each refused to undertake such actions Dow Thefl czar ..ni

17 the Adanstrator of the GSA have further dened any lazlty

for any renoval or renedia. action

34 ft acrai controversy exists between Cadflac FaLrre

on the one hand and Dow Shell CC.Z and the Adrnstratc ci

the GSA on the other hand with respect to their re.ative rgh

and duti to abate further environmental dar.age and to elnnat

23 any risk of bodily injury or sicicess resulting from the hazar

24 ous wastes and hazardous substances disposed of on the Site

25 Cadillac Fairciew seeks declaration of these rights and dtiez

26 and in particular seeks judicial determination of the persor

27 who are responsible under CERCLA for the removal of hazardous

25 wastes and hazardous substances from the Site or for any other

IRflS
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remedial removal or other action required to abate further

environmental damage and to eliminate any risk of bodily injury

or sicoess resulting from the hazardous wastes and ha.za.rdous

substances disposed of on the Site Cad-iliac Fair-view a.so s.eecs

judicial declaration that it has no liability under Sections

or 107 of CZRCLA 42 U.S.C fi 9606 9607 or under any other

applicable statute relation or principle of common law for

costs of removal or remedial action incurred by the United

States the State of California or any agencies or departmets

10 thereof or created thereby or for any other costs of response

11 incurred by any other person or for danages for injury to

12 destnction of or loss of natural resources and has no ob.a

13 tion to take any removal or remedial action by reason of or

14 relating to the hazardous wastes and hazardous substances discse

15 of on the Site Cadillac Fasrnew f.rther seeks judicial

16 delaraton that if the or the State of California or ar

17 agency or deparent thereof chooses to incur costs of ren
Is or rezedial action by reason of or relatng to the haardcu

wastes and hazardous substances fron the Site or if the EPA

20 the State of California causes others to incur than the st

21
II

costs are to be borne jontly and severally by each of the

22 who owned the Ste at the tin of the disposa of hazardts tst

23 and hazardous substances on the Site and by the persons who

24 arranged for disposal or arranged with transporter for trn_c

25 port for disposal of hazardous wastes and hazardous substar.ns

26 on the Site including Dow Shell and the Adnin..tstrator of tne

27 GSA

28

iana Maid CJ.A
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SECOtC CLAIM FOR RELIEF FOR DAMAGES AGAINST

DEFflWMCS DOW SflL CCF Mc ttz

ADMINISTRCOR OF GSA

35 Cadillac Fairview hereby repeats and realleges eac azd

all of the allegations contained in paragraphs through 34

inclusive of this Complaint

36 Cadillac Fairview has incurred costs including costs

of c.he.nical analyses and testing for chemical substances intin
hazardous wastes and hazardous substances disposed of on the

10 Site of constructing fence arod the poflion of the Site on

which hazardous wastes and hazardous rbstances appear to haTe

12 been disposed of of posting no trespassing signs at the Ste

13 and of maintaining private gtard on twenty-four hour bans to

14 prevent trespassing on the Site which constitute necessary costs

15 including but not limited to necessary costs of response con-

16 sistent wth the national contingency pan The ancunt of .ese

necessary costs of response is not precisely ascertanab.e at

is tns tne but excess of Seventy ThousancDoflars Ca
37 Cadillac Fairview has presented clar to Dcw Thtl

22 CCL and the Ac.nstrator of the GSA for ts necessary costs

includinc but not limited to necessary costs of respc.se cc--

22 sstent with the national contingency plan but each and afl of

23 Dow Shell CCZ and the A.inistraor of the GSA have afled

24 and continue to fail contrary to law to satisfy the claim

25 tEIRD CLAIM FOR RELIEF FOR AN INJUNCTION AGAINST

26 DEFflCANTS DOW SflLL CC.F PlO ADMINISTRATOR OF Tfl GSA

27 38 Cadillac Fairview hereby repeats and realleges each

28 and all of the allegations contained in paragraphs through 37
1Wh MflCJraup
__
an nra
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10

11

12

13

14

16

17

1O

20

-r

23

24

25

26

27

28
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tan
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inclusive of this Complaint

39 Cadillac Fairview has dcanded that Dow Shell CC
and the Adninistrator of the GSA perform all necessary rencnL or

rezed.aal action concerning the Site consistent with the national

contingency plan to prevent the further release or th.reat of

release of chemical substances including hazardous wastes and

hazardous substances into the environe.nt but Dow Shell c-i

and the Administrator of the GSA have failed and continue to fa..tl

to perfort any such action or to accept any responsibility for

any injury including but not limited to injury to natural

resources resulting from the substanes disposed of on the Ste

4C Cadillac Fairview is in.fcrmed and believes and based

thereon alleges that removal or renedial action concerning the

Site consistent with the national contingency plan is ur
necessary due to the risk of irrepare injury including s-
stantial envircnental danage and serious botly injury a.n sck

ness resulting fron the substances disosed of on the Ste Su

risk constitutes an imminent and substanta dancer to pub
bea.th and welfare Cathllac Fairview has no adeç..ate rerney at

law to avoid the injury which has occrred and which wll cz

tinue to occur if an injunction is not issued retiring Dow

Shell CCM and the Adn.nistraor of the GSA to reove the n.e.r.

cal substances including hazardous wastes and hazardous substanc

from the Site or to take other appropriate reed.ial remova or

other action to prevent further injury to the enVironment

-I



FOTJR CLAIM FOR RELIEF FOR DAMAGES SASW ON

DECEIT AGAINST DEYDOANTS WESflRN MO INTERIM

41 Cadillac Fairview hereby repeats and realleges each

and all of the allegations contained in paragraphs througt 4C

inclusive of this Complaint

42 Cadillac Fairview is informed and believes and based

thereon alleges that while Western owned the Site Western

leaned that the Site was contaminated by chemical substances

including hazardous wastes and hazardous substances

10 43 At the time that Cadillac Fa..rview purchased the Ste

from Western Cadillac Fairview was taware that hazardous wastes

12 and hazardous substances had been disposed of on the Site

13 Western never informed Cadillac Fairview that hazardous waste

14 and hazardous substances had been dinned of on the Site The

15 hazardous wastes and hazardous substances were not detectable

16 ifl any reasonable inspection Cadillac Farview would not have

17 purchased the Site if it had been aware of the hazard wass

18 and hazardous substances in part because such purchase ersed

Cadillac Fairview to unexpected clams litication and pctenal

20 nability rethe Ste .ncluc..z pctental labmlity fr

removal and remedial action concern.in the Site

22 44 Cadillac Fasrview is informed and befleves and based

23 thereon alleges that at the time that Cadillac Fairview1purthase

24 the Site from Western Western oew that Cadillac Fairview was

25 unaware of the hazardous wastes and hazardous substances and

26 loew that Cadillac Fair-view would not have purchased the Site

27 from Western if it had been aware of then Western had duty tc

28
rita
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10

11

13

14

15

15

18

20

MAHflJ..A

amasc
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inform Cadillac Fairview that the Site contained hazardous wastes

and hazardous substances

45 Cadillac Fairview has been danaged by Westerns frs_u

lent representations and nondisclosures in en amount which cannot

be precisely ascertained at the present time but is not less than

the run of Seventy Thousand Dollars $70000 and includes E.l

of the expenses incurred and to be incurred by Cadillac Fairriew

as consequence of the deceit including but not limited to

those necessary to protect the environe.nt and the public Iron

the hazardous wastes and hazardous stbstances or the Site as

well as the expenses incurred and to be incurred by Cadilla

Fairiew in this action

CkIM FOR LIEF FOR DkWJGZS SAS ON

ERZA OF E2PZSS WARPANfl AGAINST DEFflCMCS

WETELN MW INTflIM

46 Cadillac Fa.riew hereby repeats and reafle ean an

all of the allegations contained .n paragraphs through 45

inclusive of this Com.aint

47 Weste and its affiliates executed and deflvered

Cadillac Fairiew erzificate of Seller on or cut Marz

1976 and Purchase Agreement or or about October 28 195

each and both of which contained reresentations and warrantes

concerning the Site to the effect that Western was u.nawaçe of anj

undisclosed adverse soils conditions affecting the Site Westerz

failed to disclose that the Site contained hazardous wastes and

hazardous substances

48 The failure of Western to disclose the presence of

hazardous wastes and hazardous substances on the Site was

____



breach of the express representations and warranties contained

in the Certificate of Seller and the Purckase Agree.ment

49 Cadillac Fairview gave timely written notice to Wertern

that the Site appeared to be contaminated with hazardous wastes

and hazardous substances and that Cadillac Fairview intended to

assert claim for damages against Western on account of the

breach by Western of its representations and warranties contaLned

in the Certificate of Seller and Purchase Agreene.nt

50 The damages sustained by Cadillac Fairview as prn
10 mate resi.lt of the breach by Western of its representations cd

11 warranties contained in the Certificate of Seller and Purchase

12 Agreenent cot be precisely ascertained at the present te

13 but are not less than the sum of Seventy Thousand Dollars

14 $70000 and include all of the expenses incurred and to be

15 incurred by Cadillac Fairview as consequence of the breach

inciudng but not lmnited to those necessary to protect the

17 environment and the ptthflc frc the hazardous wastes a.n hazz.rd

15 substa.nces on the Site as well as the exvenses incurred an to

be incurred by Cadillac Fairvew in this action

20 SIfl CLAIM FOR DE.RATORY RELIEF S.S ON

PTThLIC NUISANCE AGAINST DEFCMCS DOW

22 CCZ AIC ADCNISTRATOP CF Tfl GSA

23 51 Cadillac Fairview hereby repeats and reafleges each an

24 all of the allegations contained in paragraphs through 50

25 inclusive of this Complaint

26 52 The past disposal and continued presence of chemical

27 substances including hazardous wastes and hazardous substances

25 the Site have created public nuisance in that they threatti

fl.J NAJ.A
.IP

avu in era



the health safety and welfar of the counity dana the n.le

of property in the neighborhood and interfere with the full and

free use of property in the neighborhood Cadillac Fairview has

suffered special injury fro this public nuisance because the

Site has been rendered worthless and because Cadillac Fainiesr

exposed to potential liability to abate the nuisance and othtr.-ise1

to render the Site in copliance with aplicable state and feera

laws and re7ulations and is also exposed to potential liabfliy

for injuries to other persons and property

10 53 The cond.itions at the Site have been created by the

11 intentional csowing willful negligent and ultra-hazardous ats

12 of Dow Shell COST and the Adniistrator of the GSA in that these

13 defendants except for 005 disposed of or licensed and pc

14 m.itted the disposal of chesical st.bstances including hazarius

15 waste and hazardous substances at the Site and all of these

defendants including CI failed take earres prevez

17 further igratior or threat of of these subsance

13 Dow Shefl COST and the Adiaistratcr of the SSA have the

liability for and the duty to indenfy Cadillac Fairview ctz

20 reroect to any resulting injury dana liability or dv of

21 abatenent

22 54 An actual controversy exists betwec Cadillac Firnew

23 on the one band and Dow Shell CCS and the Ainistrtto

24 the CSA on the other hand with respect to their relative rhts

25 and duties to abate this public nuisance arid to pay for the

26 injuries damages and liabilities resulting therefrom Cadillac

27 Fairview seeks judicial declaration to determine the respertive

25 and relative duties of Dow Shell CCZ and the Adainistratr

JtL
WI.SaP
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the GSA to abate this public nuisance and the right of Cadillac

fairview to seek ind.rnnity from Dow Shell CCZ and the Ai
aistrator of the GSA for any costs inc.rred to abate ttis pu.ic

nuisance and for any injuries damages or liabilities incurred in

connection therewith

SEVnCE CLAIM FOR DECLARATORY RELIEF EASC ON

ULTBAEAZARDOTJS ACTIVITIES AGAINST DEFflCJCS

DOW SflLL AND TEE ADMINISTRATOR OF GSA

55 Cadillac Fairview hereby repeats and realleges each and

all of the allegations contained in paragraphs through 54

fl inclusive of this Complaint

12 56 The disposal of chemical rstances including hazardous

13 wastes and hazardous siabstances on the Site by Dow Shell and th

.14 Adnin.istratOr of the GSA was an a.bncrally dangercus activity

is which created high degree of risk to the persons and prcpey

16 of others risk unlikely to be elinnated by the exernse cf

17 due care and which was not matte of coon usage CadLac

18 Fairvew has never carried on any such activity

57 An actual controversy exists between Cadillac Fair-new

20 II on the one hand and Dcv Shell and the Adz.ir..istratr of the 352.

21 on the other hand with respect to their relative rights and

22 duties to take the removal and remedial actions tzcessary

23 abate the risk of injury to other persons and property resulnnç

24 from the disposal of hazardous wastes and hazardous substances

25 the Site Cadillac Fairview seeks judicial declaration to

26 deternine the respective and relative duties of Dow Shell and

27 the Administrator of the GSA to take the removal and remedial

25 actions necessary to abate the risk of injury to other persons

hr_t NAfltLA
ParC
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and property resulting from the disposal of hazardous wastes and

hazardous substances on the Site

EIa CLAIM FOR DECLARATORY RELIEF 3A5 ON

GLIGD4CE AGAINST DEFDCAZCS DOW SELL

CC.F MW TEE ADMINISTRATOR OF TEE GSA

58 Cadillac Fa.irview hereby repeats and realleges each

and all of the allegations contained in paragraphs through 57

inclusive of this Complaint

55 Cadillac Fairview is in.fored and believes and based

10 thereon alleges that defendants Dow Shell and the Adtiinistracr

fl of the GSA acted negligently in disposing of or permitting the

12 disposal of the hazardous wastes and ta.zardous nstances on the

13 Site

14 60 Cadillac Fairview is in.formed and believes and based

15 thereon alleges that defendants Shell CC..F and the Acznstra

16 tor of the GSA negliger.tly aintair.1ed the Site by pent te

17 cortinted presence and niçraton of haardos wastes and haardo..

18 substances disposed of on the Site and neglicently failed

undertake any renoval or reedal actin concernng the flte

20 61 Cadillac Fairview at all tnes has exercised de care

21 with respect to the hazardous wastes and hazardcts substances

22 disposed of on the Site

23 NINTE CLAIM FOR RELIEF FOR INJUNCTION

24 AGAINST DEEtCANT ADMINISTRATOR OF TEE EPA

25 62 Cadillac Fairview hereby repeats and realleges each

26 and all of the allegations contained in paragraphs through 40

27 inclusive of this Complaint

28 63 Defendant Administrator of the EPA has been delegated

IC MAflC
Pa all

__________
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the authority to administer the Superfund established under

RCLIA to expend those funds for purpcses of cleaning up site5

that contain ba.zardous substances and that pose inter alia an

iinent and substantial danger to the public health or welfare

and to determine whether proposed clean-up actons are consstezt

vith the national contingency plan

54 Defendant Administrator of the EPA has failed to

approve and certify under the national contingency plan mandated

by CZRC removal or remedial action plan for the Site in

10 contravention of his statutory duty under CERCLA

ii 65 Cadillac Fairview is infored and believes and based

12 thereon alleges that removal or renedial action concerning the

13 Site consistent with the national contingency plan is p.rgenty

14 necessary because of the iinent and substantial danger to the

is pthflc health or welfare and risk of irreparable injury result

fror the substances disposed of on the Site Cadillac Fa.r-c.e-

17
II has no aaeuate renecy at law to avo te rury whc nas

is occurre and wh..cz wll continue to occtr an jur.ctcz

not issued reguiring the Ad.tinistratr of the ETh to arprove an

20 certify removal or remedial plan for the Site or to take otnar

appropriate action to prevent further injury to the environre.tt

22 Wherefore Cadillac fair prays for judzert as follws

22 For declaratory judgment

24 That Dow Shell CC7 and the Administrator of

25 the GSA are responsible under CERCLA and any other applicab.e

26 statute regulation or principle of coon law for suc.h

27 removal or remedial action as may be necessary to prevent w.Lni

28 m.ize or mitigate damage to the public health or welfare or to

ra_Inn
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environment by reason of or relating to the hazardous wastes and

hazardous substances disposed of on the Site anca to prevent cr

minimize the release of hazardous wastes and hazardous substines

from the Site so that they do not niqrate to cause substantaL

danger to present or future public health or welfare or to the

environment and ii for damages for injury to destruction of

or loss of natural resources by reason of or relating to the

hazardous wastes and hazardous substances disposed of on the

Site

10 That Cadillac Fairview has no liability under

11 Sections 106 and 107 of CERC 42 U.S.C 9606 96C7 or nder

12 any other applicable statute regulation or principle of con

13 law for costs of recoval or remedial action incurred by the

14 United States C.overn.ment or the State of California or for a.ty

other costs of response incurred by any other person or for

danages for injury to destrction or loss of natura rescures

17 and has no o.i to take arty ren.a or rezed.a actoz

is reason of or relating to the hazardous wastes and hazardous

substances disposed of on the Site

That if the United States Gcverrent or the State

of California incurs costs or causes others to rtcur cocte of

22 re.zotal or rened.ial tion by reason of or relatn to the

23 hazardous wastes and hazardous substances disposed of or the

24 Site such costs are to be bone jointly and severally by the

25 persons who owned the Site at the tiae of the disposal of

26 hazardous wastes and hazardous substances on the Site and

27 by the persons who arranged for disposal or arranged with

28 transporter for transport for disposal of hazardous wastes

itca Msnt.LA
pasteup
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and hazardous substances at the Site and that stth persons

include Dow Shell and the Adaiaistntor of the GSA

Otherwise declaring the rights and duties of

the respectSve parties

For conpensatory danages against Dow Shell CCF and

the Administrator of the GSA in an count to be determined at

trial

For an injunction directing Dow Shell CCF and tze

Administrator of the GSA to perform all necessary removal

10 remedial action concerning the Site consistent with the nat.na

11 contingency plan to prevent further releases of hazardous wastes

12 and hazardous substances into the environment

13 For an injunction directing Dow Shell CC.Z and the

14 Administrator of the GSA to abate the nuisance at the Site causef

15 by the presence migration and threat of tigration of haarius

16 wastes and haza.rdcus substances by taking such actions as the

17 court shafl find to be necessary and rfficient to p.ete.v

15 permanently a.oate the m.iraticn and threat of migration cf t.se

hazardous wastes and hazardous sub stanes

2c For an nju.nction d.irectn the Adninstrator of te

to approve and certify removal or remedial plan for the .e

22 consistent with the national contingency plan to wre.ent furthe

23 II .n to the environment

24

25

26

27

28
tRfla. Maidfl.La4SP
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That Cadillac Fair-view be awarded the costs and d.is

bursenents of this action

For such other relief as the Court deems proper

Dated December 1983

WALD tAj..CADER ROSS
Thonas Tru.itt

Eric Molloy
Mary DuEfy Becker

IRELIL MANELLA
Thomas Joh.nson Jr

10
By

3I7Ids2
11 Thocas Joson Jr

12 Attoneys for plaintiff
Cadillac Fairview/California

13 Inc

14

15

16

19

20

21

22

23

24

25

26

27

28

.sa MSNCSA
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DrnW FOR JURY TRIAL

Plaintiff Cadillac Fairview/California Inc here.by

denands trial by jury

Dated Decenher 1983

Respectfully submitted

WALD ELPJaWfl ROSS
Thomas Truitt

Brian Molloy
Mary Duffy Becker

IREL4L MANELLA
Thomas Johnson Jr

Thomas Johnson Jr
12

Attorneys for plaintiff
13 Cadillac Fairview/Californ.ia

Inc
14

15

15

17

15

19

22

23

24

25

26

27

28
mn.L MAflflLApasw
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That certain real property situated in the City
of Los Angeles County of Los Angeles State of California
described as follows

Parcel of Parcel Map Exemption No 2695
as referenced in that certain Covenant and

Agreement for Lot Line Adjustment recorded

on April 1983 as Instrument No 83375486
official Records of said County said Parcel
being tore particularly described as follows

That certain portion of Lot 13

and that pottion of Rosemead Street

Vacated adjoining said Lot 13 as said

Lot and Street are shown on that certain

map entitled Tract No 4671 recorded
in Book 56 of Maps at Pages 30 and 31
Official Records of said County said
portion being more particularly described
as that portion of Lot 13 and Rosemead
Street Vacated lying easterly of

line parallel with and perpendicularly
distant 100.00 feet westerly of the

centerline of Rosemead Street Vacated
as said lot and Street are shown on

said Ma entitled Tract No 4671
excepting therefrom the northerly 100.00
feet of the hereinabove described parcel

Lot 36 as said lot is shown on

said Ma entitled Tract No 4671
excepting therefrom the northerly 100.00
feet of the hereinabove described parcel

The westerly 62 feet of Lot 37

as said Lot is shown on said Map entitled
Tract Nc 4671 excepting therefrom the

northerly 100.00 feet of the hereinabove
described parcel

ththit

IXHIMIT



Ex

.-·.: 



cdl
EQ CABOT.CABOTFORBES

911 WILSHIRE SOULEVAPD SUITE 1010 LOS ANGELES CALIrORNIA 90017

TED TOMASOVICH ARts coot 23 62e-B17t

vCt 0110CM

August 29 1983

Mr Howard Mann

Andrex Development Co
3000 Ocean Park Blvd 1004
Santa Monica California

Re Harbor Technology Center

Dear Howard

On July 19 1983 we received letter from the Department of Health

and Services indicating that the staff had reason to believe that

our property was hazardous waste property We disagreed vehemently
and embarked on testing program to prove we were right

On August 26 1983 we received letter from John Hinton Regional

Administrator of the Southern Region for the Hazardous Waste Manage
ment Branch Mr Hintons letter states that there is no reason to

believe that the subject property is hazardous waste property

have enclosed copies of correspondence regarding this issue

Sincerely

Ted Tomasovich

/m

Enc
-2

cc Rushman
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doIWIA_.MtAtTh_AND W1AI GGE DfUt.MLIiAM C-

ENTOF HEALTH SER\._cS
0ADWAY lOOM 712$

CA t0012

July 19 1983

Peter Bloomer

Cabot Cabot Forbes

Torrance Properties Inc
19700 South Vermont

Torrance California 90502

Dear Mr Bloomer

CHARACTERIZATION OF FORJCR S1flL OCCCAL PLANT SITE

SUSPECTED DISPOSAL OF HAZARDOUS WASTES

This is to confirm the Jt.me 13 1983 discussions between Roy Thielking of

my staff and Messrs Robert Pyers of your company and Jim Sapp of Pacific

Soils Engineering Inc during an inspection of your property between

Vermont and Hamilton Streets and north of Del Amo Boulevard Los Angels
vicinity of Torrance California and the subsequent telecon between Roy

Thielking and yourself

Review of aerial photographs and other available data relative to the former

Shell Oil/Shell Chemical Company istes in Torrance indicate that hazardous

wastes may have been disposed of on your property

Ken OBrien Associates Engineering report dated September 22 1982
prepared for Cabot Cabot Forbes disclosed that log of Borings Nos 89
and 10 descrthed gassy and odorous materials at depths of 18 to 60 feet
The plan locations of Borings Nos 10 and 11 cannot be determined

from the drawings that accompany our copy of that report

Aerial photos dated June 17 1947 July 13 1956 and September 22 1965
disclose an oil storage tank surrounded by dike which occupied the area of

your Lot No 61 which lot by your account was recently exvavated to

depth of 14 feet and reagraded with clean soil

Pursuant to Sections 25220 and 23221 Article 11 Chapter G.5.Division 2O
California Health and Safety Code copy attached staff of this Department

has reason to believe that your property may be hazardous waste property

as defined in Section 25117.3 of the Code

7-fi/-570



CaSot Cthot Forbes -2- July 19 1983

In order that these issues be discussed more fully it is requested that

you contact Roy Thielking of my staff so that meeting among the interested

parties may be convened at tæne and place of mutual convenience

Sincerely

.Qy John Hinton P.
Regional Aninistrator
Southern Region

Permits Surveillance and

Enforcement Section

Hazardous Waste Eanagement Branch

cc Department of Health ServicesOPPD
Attn Kent Stoddard

California Regional Water Quality Control Board Los Angeles Region

Enclosure



-S
n

.t
iW

t
c
n
n
p
tM

.t
4

s
n

n
n

.
.
J
.

..
._

.I
L

ts
n
U

t
c
o
n
c
c
tn

c
ô

a
m

e
n
c
o
u
ra

g
e
d

b
y

th
e
4

te
s
t

r
e

iu
I
i

b
u

t
w

il
l

n
o

t
b

e
a

o
tl
s
tl
c
d

u
n
ti
l

th
e

e
ig

h
t

q
u

c
s
tl
d

n
a

b
lc

s
a
m

p
k
i

a
re

fu
r
th

e
r

in
y
e
tl

w
il
l
c
o
n
ti
n
u
e

to
i
i
r
O

ii
tQ

r

th
e

s
it
u
a
ti
o
n

b
e
c
a
u
s
e

o
f
it
s

v
it
a

ls
ig

n
/i
c
p

n
c
e

g
a
te

d
a

n
d

th
e

c
n

ti
r
e

C
a
d
ii
ia

c
P

a
ir
v
le

w

d
u
m

p
is

c
o

m
p

le
te

ly
c
le

a
n
e
d

lf
a
h
n

s
a
id

In

p
re

p
a

re
d

s
ta

te
m

e
n

t
w

il
l

c
o
n
il
m

ie
to

m
o

n
it
o

r
th

e
s
it
u

a
ti
o

n
b
e
c
a
u
s
e

o
f

it
s

%
ii
a
l

s
ig

n
If
ic

a
n
c
e

to
th

e
h
e
a
lt
h

a
n

d
w

c
lf
a

rç
U

o
ta

r

c
o

m
m

u
n

it
y

T
h
e

B
o
a
rd

o
r

S
u

p
e

rv
is

o
r

h
a
s

re
q

u
e

s
te

d

th
s

th
e

s
ta

te
D

e
p
o
rt

m
e
n
t

o
f

h
e

a
lt
h

S
e
t

tv
ic

a
tt
m

p
le

te
ly

c
le

a
n

ti
p

th
e

d
u

m
p

lo
c
a
t

e
d

a
lo

n
g

D
e

l
A

m
o

B
o

u
le

v
a

rd
b

e
tw

e
e

n

V
e
rm

o
n
t

a
n

d
P

fo
r
in

a
n

ti
le

a
v
e

n
u

e
s

T
h
e

a
li
t

w
sa

W
o
rl
d

W
a

r
I
I

s
y
n
ll
ig

tl
c

ru
b

b
e

r
p
la

n
t

fl
o
w

C
h
e
m

ic
a
l

C
o

a
n

t
1

.
it
r
r

-
S

h
e

ll
C

h
e
m

ic
a
l

C
o

o
p

e
ra

te
d

th
e

p
la

n
t

a
t

v
a
ri
o
u
s

li
n

e
s

c
lu

m
p

in
g

w
a
s
te

s
in

to
w

h
a

t

a
re

a
c
tu

a
ll
y

tw
o

b
a

g
s

T
h
e

b
o
g
s

a
re

c
o
v
e
re

d
w

It
h

d
ir
t

a
n

ti
th

e

p
la

n
t

w
a
s

to
rn

c
lo

w
n

s
e
v
e
ra

l
y
e

a
rs

a
g

o
to

m
a
ke

w
a
y

fo
r

a
n

In
d

u
s
tr

ia
l

p
a
rk

S
in

c
e

th
e

h
a
z
a
rd

o
u
s

iv
a
s
te

s
w

e
re

d
is

c
o

v
e

re
d

lh
ç

d
ir
t

c
o
v
e
r

h
a
s

b
e

e
n

in
c
re

a
s
e

d
a

n
ti

th
e

a
re

a

fc
n
Ø

e
d

to
re

d
u
c
e

p
o

te
n

ti
a

l
h
e
a
lt
h

d
s
n

g
a

rs

T
h
e

s
ia

tç
h

a
s

n
o
t

s
a
id

w
it
e

n
th

e
C

a
d
il
la

c

F
a

ip
v
ic

w
s
it
e

w
il
l

ti
c

c
o

m
p

le
te

ly
c
iŁ

n
e

l

p
.1

N
e

a
rl
y

$
4

0
0

0
0

0
o
u
t

o
f

th
e

s
li
d

e
s

$
1
0

m
il
lI
o

n
-
a

-y
e
a
r

S
u

p
e

rf
o

n
d

fo
r

b
a

le

w
a
s
te

s
c
le

a
n
u
p
s

w
a

s
re

c
e
n
tl
y

e
a
rm

a
rk

e
d

to

c
o

m
p

le
tE

ly
c
le

a
n

u
p

th
e

C
s
p
rl

ru
m

p
h
ig

s
it
e

E
a

s
t

L
o
s

A
n
g
e
le

s
b
y

th
e

m
id

d
le

o
l

s
ie

n

y
e

a
r

S
e

v
e

n
o
f

th
e

3
0

L
o
s

A
n
g
e
le

s
C

o
u
n
ty

ii
t
c
s

li
s
te

d
b
y

th
e

s
ta

te
a
re

in
th

e
S

o
u
th

h
a
y
s

L
o
s

A
n
g
e
le

s
c
it
y

s
tr

ip
a

re
a

M
o

s
t

o
f

th
e

s
it
e

s
a
rc

o
ld

la
n
d
fI
ll
s

a
n

d
s
u
in

p
s

c
o
n
ia

ii
ii
u
ig

w
a
s
te

s
d
u
m

p
e
d

b
y

th
e

a
rc

s
s

o
il

r
e

fi
n

in
g

a
n

d
m

a
n

u
fa

c
tu

ri
n

g
p
la

n
ts

d
e
c
a
d
e
s

a
g

o
a

t
.
i

ti
m

e
w

h
e

n
a

s
o

n
e

h
e

a
lt
h

o
ff
ic

ia
l

p
u
t
i
i

O
U

T
T

I
.
-
-
-

lo
s

A
N

6
E

1
.h

IM
IT

S
-A

u
g

2
1

.
-

1
9
8
3

-
.
.

c
.

y
/i

T
T

T
T

e
s
ts

Q
k
L
1

.D
u
ii
ip

J
J
e
te

t1

L
it
t
le

H
a
z
h
id

C
o
t
lI
ly

F
ii
lt
js

N
o

T
o
x
ic

S
c
c
p
a
g
c
J
s
d
o
jf
o
1
0
1
1
5
.

1
1
7

J
U

L
iO

M
O

R
A

N
T

h
æ

e
i3

fo
f/

lV
r
Ic

r
1

i
f

C
o
u
n
ty

tc
s
to

f
la

p
w

a
te

r
a
n
d

io
u

h
i

Ih
e

a
re

a
a
ro

u
n
d

a
n

o
ld

p
e
tr

o
c
h
e
m

ic
a
l

d
o
n
ip

In
th

e
L
o
i

A
n
g
e
le

s
c
it
y

s
tr

ip
n
e
a
r

-T
o
rr

p
n
c
e

h
a
v
e

s
h
o
w

n
n
o

s
ig

n
s

th
a
t

c
h
e
m

lc
a
k
p
a
ll
e

s
e
e
p
e
d

In
L
o

fl
e
a
r
b
y

r
e
s
id

e
n
ti
a
l

a
re

a
s
.

R
ic

h
a
rd

D
e
n
n
e
rl
in

e
h
e
a
d

o
f

o
c
c
u
p
a
ti
o
n
a
l

h
e
a
lt
h

a
n
d

h
a
z
a
rc

io
u
s
-

W
a
it
e

w
in

th
e

c
o
u
n
ty

D
e
p
a
rt

m
e
n
t

o
f

Ic
a
lt
i

S
e
rv

ic
e
i

s
a
id

th
a
t

a
n

e
r
r
o
r

In
le

a
tn

g
w

a
s

p
ro

b
a
b
ty

It
h
e

re
a
s
o
n

th
a
t

i
j
t

le
a
s
t

r
ig

id
le

s
t

s
.i
p
p
fr

a
ll
o
w

e
d

h
ig

h
a
n
.o

u
it

o
f

le
a
d

a
n
ti

z
il
u
t
li
e

a
a
ld

m
e
d
ic

a
l

o
ll
k
ih

i
tb

n
o
t

b
e
li
e
y
e
t

th
e

d
is

n
ip

p
o
s
e
s

h
e
a
lt
h

4
n
g
v

fl
e
li
n
e
r
li
n
e

s
o
u
l

re
-
le

ic
ti
n
g

p
r
o
ji
lc

e
d

lo
w

e
r

le
a
d

a
n
d

t
I
t
le

le
v
e
ls

in
so

m
e

a
ii
u
n
ji
ie

s
Z

in
c

a
s

m
e
ta

l
Is

c
o
is

ii
e
r
e
c
j

n
u
in

a
n
c
e

n
o
t

h
ig

h
ly

to
x
ic

s
o

i
t

w
o
u
ld

b
e

in
fu

m
e
s

h
e

a
a
ld

T
h
e
re

W
e
re

li
e

tu
n
e
s

c
o
u
n
ty

o
ff
ic

ia
ls

a
ls

o
le

s
ie

d
fo

r
li
lc

e
o
th

e
r

e
h
lc

lI
li
c
s
ls

..
_
s
ia

p
ll
h
a
le

n
e

s
ty

rc
n
f.
n
d

d
lp

li
e
n
y
f-

_
s
u
d

n
o

d
e
le

c
la

b
le

.a
m

o
ti
n
ti
b
f

-t
h
e

c
h
e
m

ic
n
Is

W
e
re

fo
u
n
d

In
th

e
s
o
L

p
r

w
a
te

r
T

h
e

2
1
4
-a

e
re

s
it
e

o
tt

n
e
d

h
iy

C
a
d
il
la

c
F

a
Ir

v
ie

w
C

s
n
a
ii
a

n
h
n
ie

d
il
e
v
e
h
o
p
in

e
n
t

c
o
m

p
a
n
y

Is
o
n
C

o
f

a
c
v
c
ir
S

o
u
tt
j

fl
a
y
-
o
x
lc



CABOT CABOT FORBES
911 WILSHIRE BOULEVARD SUITE 10101 LOS ANGELES CALITORNIA 90017

cowARD ..J BALL .JR An.a Coot 213 tZ6617

August 25 1983

Mr John Hinton P.E
Regional Administrator

STATE OP CALIFORNIA

Department of Health Services

Hazardous Waste Management Branch

107 South Broadway Room 7128

Los Angeles California 90012

Dear John

Attached is the summary you requested of the test results IT ANALYTICAL

SERVICES prepared from samples obtained from CCF Torrance Properties
Inc.s CCP property in South Bay The odor panel boring sample
and solid surface sample test results are also attached Location maps
and boring logs have been prepared which indicate the location and

elevation of each test

As we had discussed previously CCF purchased the property from Shell

Oil in 1972 CCF held the site for three years tmtil l97Swhen we

sold it to Golden Eagle Refinery During this period CCP did not

develop any portion of the site nor was any dtping or tresspa.ssing

allowed Prom 1975 to 1982 Golden Eagle ocned the site During this

period no dwping took place and no development wa-s undertaken In 1982

CCF repurchased the site and commenced demolition and grading during

the last quarter of 1982

Prior to corencing work CCF retained Royce Donkle Royces first job

out of college in 1942 was with Shell Oil on this site The plant was

still under construction and Royce personally observed much .of the new

construction Royce worked on the site until Shell closed the plant at

which time he retired and became consultant to Cadillac Pairview and

CCGP

Royce has indicated to you and CCP that hazardous wastes were not

disposed of on this site He did indicate that war time dump site was

located west of Vermont and immediately north of Del Amo Boulevard

Cadillac-Pairview site The site Royce is referring to is listed with

the State as Hazardous Waste Site



CABOt CABOt roRer

Mr John Hinton

August 25 1983

Page Two

During the grading operation CCF becaie aware of an area that contained
odoriferous soils On July 15 1983 CCF stopped all work in this area
and retained IT ANALYTICAL SERVICES to characterize the soil for any
hazardous wastes Those test results and their respec4ye locations are

attached IT ANALYTiCAL SERVICES assured CCII that The compounds
found in the soil were not regulated by the State or the Federal Government

The concentrations of the compounds were extremely low and almost

undetectable The odors that were being eitted from the soils were

due to the volatile nature of the chemicals that were present These

chem.icals although of low concentrations were alcohol based and once

exposed evaporated within matter of hours IT ANALYTICAL SERVICES

assured CCGF that the odorous conditions were not caused by priority

pollutants or regulated compounds

CCF continued grading and mixing the soil Based on our discussions

with you and your staff CC6F decided on voluntary basis to take

additional tests in the area On July 1983 four borings were taken

on the site All the borings indicated no extractable semivolatile
organic compounds within the top 25 feet The concentrations of the

identifiable compounds found 50 feet down were very low

The tests that IT ANALYTICAL SERVICES performed substantiate Royce
Donkles and CCFs claims that the site was not and is not now hazardous

waste site

CCF has incurred considerable expense in testing fees and time in

identifying the odoriferous materials we encountered We have taken it

one step further we did additional testing in areas your staff suggested
All the testing to date has failed to produce any copound.s of concentrations

that would be considered hazardous to human health

Miller Qiambers Department of Health Services Hazardous Waste Management

Branch letter of July 19 1983 indicates that aerial photos disclose an

oil storage tank surrounded by dike Royce Donkle confirms Mr Otainbers

observation Royce indicates that fuel oil tank wiz located on Lot

61 am not sure what the significance of fuel oil tank is but IT

ANALYTICAL SERVICES took samples Boring from Lot 61 and found no

evidence.of hazardous wastes

With regard to the Ken OBrian Associates Engineering Report dated

September 22 1982 am not aware of the OBrian report CC6F did

retain Pacific Soils Engineering Inc to perform Soils Engineering on

the site Pacific Soils Boring Nos 11 21 and 22 found evidence of

malodorous conditions IT ANALYTICAL SERViCES duplicated Boring Nos
21 and 22 and found no evidence of hazardous wastes

..v
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Hr John Hinton

August 25 1983

Page Three

CCF has cooperated with Department of Health Services staff and would

appreciate your assistance in resolving this matter Continuing studies

and testing of the site might be appropriate if CCGP had uncovered any

compounds of sufficient concentrations to be hazardous but this is not

the case The history of the siteS and the tests performed to date

substantiate CCFs claim that our site is not hazard waste site

John we would appreciate some assistance in resolving this at the

earliest possible time

will be calling you to follow up Thank you for your time and effort

Sincerely

EJBlmy

cc Miller Chanbers

Edward J.3a11 .L



TT LJZTVtCL VICECaat sa eL fl Isaav be

WEST COAST TECHCAi StRVICE DIVISION

17605 Pabnco Wcy Cernios Cct3c 90701 213.9214531

CERTIFICATE OF ANALYSiS

iabot Cabot Forbes DATERORTED August 15 1983

liiWilshire Blvd PROJtC7CODL 26938/yks

4os Angeles CA 90017 ORDERICUMBER Verbal

Ed Ball

Summary Report of Job Numbers 26554 26411

15 June 1983 we obtained six surface samples Three of the

garnples were analyzed for pH and oil and grease The soils were
1ightly alkaline and contained trace or undetectable levels of

iojl The other three samples were analyzed for volatile organics
variety of nonregulated hydrocarbons were found at levels of

.0il 2.00 ppm No regulated materials were noted Details are
in our report Job Number 26411 report dated 15 July

1983

On July 1983 we obtained ten additional boring samples These
were all analyzed for extractable semivolatile organic

compounds In eight of the samples no organics were detected
above 0.2 ppm In one other sample one unidentifiable compound
was detected at approximately ppm In the remaining 5ample
four nonregulated aromatic compounds were seen at 0.8 10 ppm
and some oil 20 ppm was detected No regulated materials were
noted Details are given in our report Job Number 26554 report
dated 25 July 1983

Two of the boring samples were analyzed by odor panel The common
descriptors are given in the table below In overall intensity
boring $3EL24 was more intense than boring t4EL23.5

Sample Odor Descriptors

Soting 3EL-24 Strong musty some pungente

Boring 4EL23.5 Reavy oxidized petroleums strong chemical

ailBil Neil Spinr.rn PhAL

tile Staff Chemist

Aricve
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WEST COAST TICKNICAL SERVICE DTVISION

7605 Pcbnco Wcy Cerrnos Ccrruo 90701 13921.9831

CERTIFiCATE OF ANALYSIS

Cabot Cabot Forbes
911 Wilshire Blvd
LOS Angeles CA 90011
Attn Ed Ball

Ten 10 soil satp1es labeled as follows

Bore EL6 Bore EL
Bore ELl9 Bore EL24
Bore EL3 Bore EL1.5
Bore CLli Bore CL2l.5
sore CLfl Bore EL23.5

The soil samples were analyzed by combined cas chroato
mass spectroscopy for methylene chloride extncted base/neutral
anti acid semivolatile compounds 30m by fl.32r D5 fused
silica capillary column temperature procranned frot 30C hold
for mm to 300C at l0C/min was utilized for the analyses
The results are listed in Table

s_lU

Sit4%

DATERLDO1tTZ July 25 1983
PROJtCTCODE 26554/yks

ORD bVMtER VERBAL

Senior Chemist



17 CORPoUT1OX

Cabot Cabot Forbes
Ball

3uly 25 1983
JN 26554 Pege

Table CC/MS Analysis

Compound Identifice.tion
Concentration

tcrocirams1k ilocram

No compounds detected
No cowipouncis detecteti

No compounds detected
No compounds detected
No compounds cetected

compounds detected
Unidentified compound
Other semivolatile compounds
No compounds detected
io copounds detected

Trinethylnaphthalenes
Methylphenanthrene
Dimethylnaphthalenes
Phenanthrene

C10Cj4 Aliphatic hydrocarbons
Other semivolatile compounds

ND200
NTX 200
NTX200
NtX200
ND200
ND200

6000
lIOC 200
NDC 200

c200
10000

2000
1000

800
20000

NEC 200

pore

pore
Bore
BoreS

Bore
Bore

Bore

Bore
sore
sore

EL6
EL19
EL3
ELli
tL28
ELl
EL24

ELl.5
tL21.S
EL23.5

This concound was not detected the limit of detection for this

analysis is less than the aount stated in the table above

/3



Tt tST.VTTCT Cfl iCrCtiiass ma
WEST COAST ncxmcAl SERVICE DTV1SIOP

17635 Tcbncc Wcy Cernios Ccrruc 90701 213.Q21.9631

CERtFICATE OF ANALYSIS

c3hat Cahat Forbes DAflRflORfl July 15 1983

ilo Pacific Soils Engr POJEcTCODE 241l/yks
911 Wilshire lvd oRDERnaER \RBP1L

QS Angeles CA 90017

tn Ed Ball

Six solid samples

Three sartples were an1yze for pR ansi oil/ content These

5Ult5 are given in Thle Te other sanples were analyzed for vola
tile orqanics These results are in Table II None of the co-npounds

listed in Table II are specifically regulated as EPA priority pollutants
or in the California kssessnent Manual

Table

Sarole pH Oil Grease no/ko

Green sand 7.88 ND 70

Green sand 8.49 ND 70

Clay 7.60 70

Table II Volatile Orcanics

Concentration ucla

Ccnncunc5 Brown Green Lot 64/SW Corner

C12 Branched hydrocarbon ND 0.005 100 200

C8 9ranched hydrocarbon ND 0.005 60 70

Dirtethylcyclohexane 0.2 50 70

244Trimethyl2pentene 0.4 50 50

lEthyl2methyl cyclohexane ND 0.005 40 50

2-Methyl2propanol 0.5 ND 0.5 ND 0.5

2Methyl2butanol 0.1 ND 0.5 ND 0.5
Unidentified compounds ND 0.005 50 50

ND This compound was not detected the limit of detection for this

analysis is less than the amount stated in

Neii2 Spina P.fl

Skull ne Cheust

Approved By
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CABOT CABOT FORBES
GIl WILSNIME eOULCvaMo SUITE 1010 LOS ANGtLCS CALIrORNIA 90017

BALL JR flca CODC t3 ezeeni

August 26 1983

Mr John Hinton P.
Regional Administrator

STATE OF CALIFORNIA

Department of Health Services

107 South Broadway Root 7128

Los Angeles California 90012

Dear John

Attached are the reports that Royce Donkel prepared for CCGF think

that they are self-explanatory and if you have any questions please feel

free to call Royce or myself

Sincerely

Eward Ball Jr

EJBluiy

Enclosure

/YS



August 25 1983

Cabot Cabot Forbes

911 Wilshire Boulevard

Suite 1010

Los Angeles California 90017

Attention Mr Edward Ball Jr

Gentlemen

Following is swrtary of my work experience on the site of the

Harbor Technology Center and Pacific Gateway Center

She 11

1943 1947 Chenist

1947 1950 Houston
1950 1952 Sr Cheist

1952 1955 Chief Chenist

1955 1962 Sr Process Engineer

Polymers

1962 1972 Staff Engineer Environnental

CCr

1972 1975 Assistant Project Engineer

CF

1977 1982 Advisor

CCF

1982 1983 Advisor

Yours very truly

Royce bonkel

B.S Chemistry

University of Wisconsin 1943

__



August 25 1983

Cabot Cabot Forbes

911 Wilshire Boulevard

Suite 1010

Los Angeles California 90017

Attention Mr Edward Ball Jr

Gentlemen

The site of Harbor Technology Center was farrtla.nd prior to s4orld

War II As supplies of na1 rubber from the far east were cut off

ith the outbreak of the war it was decided to itnediately establish

government owned synthetic rubber industry On the West Coast Shell

was selected to manufacture butadiene from refinery gases on the Ha.rbor

Technolocz site DOW to manufacture styrene on the Pacific Gateway site

south of Knox Street and Goodyear and 0.5 Rubber to manufacture styrene
butadiene rubber SER on the Pacific Gateway site north of Knox Street

Construction of the plants began in 1942 and production becan in

1943 Te butadiene and SER units were shut down in l9cs as SB was

then deemed uncompetitive with natural rubber Sytrene production was

continued to satisfy the demand for polystyrene large volume plastic

When the Korean War began in 1950 natural rubber producers were

in much the sane position as OPEC is today and prices soared The

butadiene and SBR plants were reopened a.nd SBR then became an economic

replacement for natural rubber

By 1955 the synthetic rubber industry was solidly in the black
and the government decided to dispose of it to private and corporate

investors Shell then purchased the entire West Coast complex for

$30 nd.llion and operated it until 1972 when its technology had become

obsolete It was then sold to Cabot Cabot Forbes for development

into an industrial park



Mr Edward .7 san Jr
Cabot Cabot Forbes

Pagi Two

August 25 1983

Butadiene manufactare was s4m4la.r to the operation of nail oil

refinery LPG hydrocarbons were the feed end product Byproducts were

gaseous or liquid fuels Chemicals eloyed were used as solvents in

separation processes Other chemicals were used in water treatrtent

for the boilers and cooling towers of the plant heating and coolina

systcts Onsite disposal operations required consisted ma.inly of

wastewater treatment with oils recovered serving as boiler fuel
Solid wastes such as catalysts and slurnes such as water treating

sludges were hauled to an offsite disposal facility of suitable c.ass
ification

Yours very truly

Royce Donkle



Augst 25 1983

Cabot Cabot Forbes

911 Wilshire Boulevard

Suite 1010

Los Angeles California 90017

Attention Mr Edward Ball

have reviewed the letter of uly 19 19E3 to Peter Bluer fro

the Departent of Health Services regarding the fonner Shell Che.nt.ical

flant site It is my distinct impression that they have their gians

levelled at Let 61 for variety of reasons First because of its

location in remote area Second they note that lot has been re-

graded with they think removal of 14 feet of contaminated soil

Third they are concerned about fuel oil storage tank that used to

be on Lot 61 and which shows up on old aerials

If indeed the location of the borings noted for the Ken OBrien

report is Lot 61 then there is no doubt of their target

Two fuel oil tanks with auxiliary heaters and punps and gas
holder occtipied Lot 61 during Shell ovnership believe that prior

to that time Lot 61 was the edge of marshy growd adjacent to the

old natural drainage that preceded the present Torrance lateral
flood control channel

Yours very truly

Royce Donkle

i/9
I8IT
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August 26 19B3

Edward Ball 3r
CABOT CABOT FORBES

911 Wilshire Bouleva.ra Suite 1010

Los Angeles CA 90017

Dear Mr Balls

PROPERT BEThflN VERMONT AND HAMILTON STRZETS AND NORTH OF DEL AMO BLVD

Based on the information currently availthle and the results of subsurf ace

investigations conducted by IT Analytical there is no reason to believe

that the sthject property is hazardous waste property

If however future subsurface exploration or excavation reveal the presence
of hazardous wastes the Department will require appropriate mitigative

measures

fton P.E
ional Administrator

Southern Region

Pcmits Surveillance and

forcement Section

Hazardous Waste Management Branch

JAH/gd

cc Lloyd Batham

ISit
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ORPORAT1ON WEST COAST TECUflCAL SERVICE DIVISION

l7tiOS Fcbno Wry Cernios CaWorruc 90701 213ci.csi

CERTIFICATE OF ANALYSIS

Andrex DATERZPOTZTED September 22 1983

3000 Ocean Park Blvd Ste XOO4PROJECTCODE 27242/yks

Santa Monica CA 90405 onDEIu4uMsEr VERBAL/d Ball

Attn Steve Welsh

Five soil samples 63A 47.Sft
63A 45.Sft
63B 49.Bft
63B 47ft
64C Soft

The samples were analyzed by combinedgas chromatocraphymass
spectrometry for volatile base/neutral and acid extractable

pollutants according to EPA approved methods The results are
listed in Tables II

No compounds which designate samples as hazardous waste
according to either CPA or California criteria were found in

these tests Thus the soils would not be classified as hazardous
waste The priority pollutant compounds seen are nainly relevant
to drinking water pollution The levels found reflect the former

presence of plastics nanufacturing and petroleum wastes te are
-not aware of any reculations concerning priority pollutants in

coil The other coroounds seen nonpriority pollutants reflect
the former presence of rubber manufacture and petroleum wastes Of

these the isobutylene oligomers are of concern due to their high
levels and odor They are not however regulated compounds The

compounds were found in only one of the borings and at substan
tial depth thus this data would not prevent constriction on the
site and would be unlikely to impact future developnent

Neil Spincarn Ph.D

EXHIBIT ie Staff Chemist

Approvec By

Acrethte the American Industrial Hyotene Association 1%
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IT COkPoflnon

Appendix Organic Hazardous Wastes

CAM Threshold Level Concentrations ug/g

EPA
Extreme EP Toxicity

Compound Soluble Total hazard malL

Aldrin 0.14 1.4 100

Chiordane 0.3 300

DDT DDE DDD 0.1

24D 10 100 10

Dieldrin 0.1 100

Dioxin TCDD 0.003 0.03
Endrin 0.02 0.2 20 0.02

Heptachlor 0.3 10

Kepone 0.5 20

Lindane 0.4 400 0.4

Mirex 0.5 20

Methoxychlor 10 100 10

Pentachlorophenol 10 1000
PBBs 70 500

PCBs 70 500

PCTs 70 500

Toxaphene 0.5 500 0.5

Trichioroethylene 0.5 500

245T 10

If the followina compounds are present 0.1% w/w both CAM and

CFR define them as extreme hazards 2acetylaminofluorene
acrylonitri le 4aminodipheyl 4nitrbipheny1 benzidine
bischloromethvlether chloromethyl methyl ether 33di
chlorobenzid me 4d imethvlaminobenzene ethyleneimine MOCA
anaphthvlati ne Fnaphthylami ne Nni trosodimethylamine
8propiolactone and vinyl chloride

/i/
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Co which were abandoned by the estate

in return for the Haddixes release of Mrs

Oberlies and other consideration

We assume that the frustee will seek to

sell the home pursuant to 363h and to

otherwise administer the $27000 cash in

escrow for the benefit of all joint creditors

If these purported settlement agreements

are valid and if the joint creditors abide by

the terms thereof and release Mrs Oberlies

of her liability to them then there will be

no joint creditors to partake in the proceeds

of the sale of the joint assets If that

proves true of course there will be no

purpose in selling the home or disbursing

the $27000 to anyone other than the debtor

and his wife

However at the present time the

record is insufficient to adjudge that waiv

ers of these creditors joint claims have

been effected Although creditor may
withdraw claim as of right it must do so

in writing by filing notice of withdrawal

Bankruptcy Rule 3006 None of the joint

creditors has done that Furthermore

proof of claim may be amended as matter

of course at any time before an objection to

its allowance is served F.R.Civ.P 15a
Collier Bankruptcy Manua4 502.02 3rd

ed 1983 and by leave freely given there

after Szatkowski Meade Tool Die Co
164 F.2d 2286th Cir1947 In re Pyramid

Bldg Co 87 B.R 38 Bankr.N.D.Ohio

1988 None of the creditors has sought to

amend its proof of claim to clearly and

unequivocally assert waiver of its joint

claim The thastee is therefore fully justi

fied in assuming that these joint creditors

still assert their joint claims and wish to

accept their pro rota shares of the pro

ceeds of the sale of the joint assets

Accordingly the trustees objection to

the debtors claim of exemption as to the

joint assets will be SUSTAINED.7

The nstee should get in contact with the joint

claimants and determine whether they do in

tend to waive their right to participate in the

In re STERLING STEEL

TREATING INC Debtor

Fred DERY Trustee Plaintiff

John BECKER II and Eileen

Becker Defendants

Bankruptcy No 86-02999--R

Adv No 87-0831-t

United States Bankruptcy Court

E.D Michigan

Jan 13 1989

Trustee for corporate business Chap
ter bankruptcy estate brought adversary

proceeding to recover balance of purchase

price from purchasers after purchasers

withheld part of the purchase price as com

pensation for cost of removing hazardous

wastes found in trailer located on property

purchased On cross motions for summary

judgment the Bankruptcy Court Steven

Rhodes held that purchasers

had reason to know that property was con

taminated when they purchased it and

were thus entitled to protection of third-

party defense from liability under the Com

prehensive Environmental Response Com

pensation and Liability Act purchas

ers status asresponsible parties under

CERCLA did not preclude purchasers from

maintaining private action to recover re

sponse costs and cost of cleaning up

hazardous wastes found in trailer should

be borne equally by bankruptcy estate of

corporate business and purchasers

Ordered accordingly

Health and Environment 25.55.5

Real property that trailer in which haz

ardous wastes were placed was located on

was facility for purposes of the Compre

hensive Environmental Response Compen

loint assets estate If one or more dedlina to

so waive he should proceed to administer these

assets in the appropriate manna

94 BANKRUPTCY REPORTER
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TEEL

ebtor

sation and Liability Act as the real proper

ty was site or area where hazardous

substance had been deposited stored dis

posed of or placed Comprehensive Envi

ronmental Response Compensation and Li

ability Act of 1980 1019 as amended
42 U.S.C_k 96019

See publication Words and Phrases

for other judicial constructions and

definitions

Health and Environment 25.55.5

Trailer in which hazardous wastes

were placed was facility for purposes of

the Comprehensive Environmental Re

sponse Compensation and Liability Act as

site or area where hazardous substance

had been deposited stored disposed of or

placed Comprehensive Environmental Re
sponse Compensation and Liability Act of

1980 1019 as amended 42 U.S.C_k

96019

Health and Environment 25.55.5

Corporation that owned and operated

property at time hazardous wastes were

placed in trailer located on property and

current owners of real property and trailer

located thereon were all potentially respon

sible parties under the Comprehensive En
vironmental Response Compensation and

Liability Act Comprehensive Environmen

tal Response Compensation and Liability

Act of 1980 101a as amended 42 U.S

C.A 9601a

Health and Environment 25.55.5

Chapter bankruptcy estate was po
tentially responsible party under the Com
prehensive Environmental Response Com
pensation and Liability Act with respect to

hazardous wastes in trailer located on real

property where corporate debtor had oper

aS business while case was in Chapter 11

and owned trailer housing hazardous

waste and both trailer and waste were

property of the estate Comprehensive En
vironmental Response Compensation and

Liability Act of 1980 101a as amended
42 U.S.C_k 9601a

Health and Environment 25.55.5

Landowner who innocently or involun

tarily acquired contaminated property may
invoke third-party defense to liability under

925

the Comprehensive Environmental Re

spouse Compensation and Liability Act if

the landowner establishes he inquired into

prior ownership and uses of property that

inquiry did not reveal that hazardous

wastes had been disposed of on the site

and he therefore had no reason to know

that the property was contaminated Com
prehensive Environmental Response Com
pensation and Liability Act of 1980

10135xA 101bX3 as amended 42

U.S.C-A if 960135XA 9601bX3

Health and Environment 25.55.5

Although corporate business was sole

ly responsible for placement of hazardous

wastes in trailer and property purchasers

exercised due care with respect to the

waste once it was discovered property

owners could not assert third.party defense

to liability under the Comprehensive Envi

ronmental Response Compensation and Li

ability Act where purchasers had reason to

know that the property on which trailer

containing wastes was located was contam

inated when they purchased property pur
chasers had had business dealings with cor

porate business and were aware of indus

thai uses of property and property was

open for inspection before sale Compre
hensive Environmental Response Compen

sation and Liability Act of 1980

ft 10135A 101bX3 as amended 42

U.S.C.A ft 960135XA 9601bX3

Health and Enonment 25.I54

Purchasers of property on which trail

er containing hazardous wastes was locat

ed would not be precluded from maintain

ing private action for
recovery

of costs

under the Comprehensive Environmental

Response Compensation and Liability Act

based on purchasers status as responsible

parties under CERCLA although purchas

ers had reason to know property was con

tarninated when they purchased it and

thus could not assert third-party defense

Comprehensive Environmental Response

Compensation and Liability Act of 1980

101-312 as amended 42 U.S.C-A

9601-9661

IN RE STERLING STEEL TREATING INC
Ott tJ fl4 BbcyLDt 1913

Plaintiff

Eileen

La

999-R

It

Court

mess Chap-

it adversary
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rice as com
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Health and Environment 25.55.5

Doctrine of caveat ernptor and as-is

where-is terms of sale of property on

which trailer containing hazardous wastes

was located did not preclude imposing lia

bility on vendor bankruptcy estate under

the Comprehensive Environmental Re

sponse Compensation and Liability Act for

costs incurred by property purchasers in

cleanup Comprehensive Environmental

Response Compensation and Liability Act

of 1980 107a as amended 42 U.S.CA

9607a

Health and Environment 25.55.5

Purchasers of property on which trail

er containing hazardous wastes was locat

ed should bear at least some of the respon

sibility for cleanup costs under the Compre
hensive Environmental Response Compen

sation and Liability Act purchasers bore

burden of any defect in property that they

purchased and thus had responsibility to

undertake thorough inspection under doc

trine of caveat emptor as-is condition of

sale provided notice to purchasers of their

potential responsibilities in that regard and

purchasers were sufficiently familiar with

operations conducted by corporate business

and property that they should have sus

pected hazardous wastes might have been

present and inspected property as result of

those suspicions Comprehensive Environ

mental Response Compensation and Lia

bility Act of 1980 107a as amended 42

U.S.CS 9607a

10 Health and Environment 25.55.5

Corporate business bankruptcy estate

should bear some of the responsibility for

cleanup costa under the Comprehensive En
vironinental Response Compensation and

Liability Act although estate had sold

property on which trailer containing haz

ardous wastes was located bankruptcy

trustee failed to disclose to perspective pur
chasers at sale that there were hazardous

substances in trailer and although trustee

claimed he did not have actual notice of

trailers contents he should have had that

knowledge Comprehensive Environmental

Response Compensation and Liability Act

of 1980 107a as amended 42 U.S.C.A

9607a

11 Health and Environment 2555
Cost of cleaning up hazardous wastes

found in trailer should be borne equally by
vendor bankruptcy estate of

corporate

business and by purchasers that had

bought property on which trailer contain

ing hazardous waste was located from

bankruptcy estate under the Comprehen
sive Environmental Response Compensa

tion and Liability Act Comprehensive En
vironmental Response Compensation and

Liability Act of 1980 107a as amended
42 U.S.C.A 9607a

Donald Hutchinson Detroit Mich for

plaintiff

Paul Steinberg Southfleld Mich for de
fendants

AMENDED MEMORANDUM OPINION

STEVEN RHODES Bankruptcy

Judge

This adversary proceeding requires the

Court to determine the ertent of the par

ties respective responsibilities for the cost

of removing hazardous wastes on property

purchased by the defendants from the

bankruptcy estate

Facts

The debtor Sterling Steel Treating Inc

Sterling Steel was in the business of heat

treating steel OJanuary 1986 Star

ling Steel filed petition under Chapter 11

of the Bankruptcy Code On January 22

1987 the case was converted to Chapter

Fred Dery the plaintiff in this adversary

proceeding was appointed trustee

On March 24 1987 Dery held public

auction of the debtors real and personal

property All of the bidden at the auction

including the Beckers were allowed to in

spect the property fully Included in the

property to be sold was the site of the

debtors heat treating operations at 12200

Greenfleld Detroit Michigan The proper

ty was offered and sold in an as-is condi

tion

On the Greenfleld property there was

trailer containing hazardous wastes The

94 BANKRUPTCY REPORTER
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held public
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L5 wastes The

bidders were neither invited to nor discour

aged from inspecting this trailer The

trustee was unaware of these hazardous

wastes and thus did not advise the bidders

of them Apparently no one showed any

interest in the trailer and there was no

discussion of it

The Seekers offer of $186300 was ac

cepted and on March 30 1987 the Court

confirmed the sale to them

Sometime later but before the closing on

the sale the Seekers discovered the haz

ardous waste in the trailer and took in

mediate steps to dispose of the waste with

the approval of the Environmental Protec

tion Agency and in compliance with the

EPAs National Contingency Plan

At the closing on the sale the Seekers

paid the trustee $161300 and withheld

$25000 as compensation for the cost of

removing the wastes found in the trailer

The actual amount expended by the Seek

ers for the cleanup was $8500

On October 198 the trustee filed an

adversary complaint to recover the balance

of the purchase price The Seekers filed

an answer with affirmative defenses alleg

ing that the waste materials in the trailer

constituted material and substantial de

fect in the condition of the property of

which the trustee and auctioneer should

have been aware The Seekers also al

leged that the wastes in the trailer were

not discoverable upon reasonable inspection

by the bidders and that their decision to

bid or the amount of their bid would have

been materially affected if they had known

about the wastes

Both parties have filed motions for sum

mary judgment The trustee seeks judg
ment compelling the Seekers to pay the

$25000 withheld from the purchase price

or if the estate is held liable for the clean

up costs the difference between the

amount withheld and the Seekers actual

cleanup expenditure The Seekers seek

judgment that the estate is responsible for

the cleanup costs

The parties have stipulaind that the substances

found in the nailer after the confirmation of the

sale are hazardous wastes within the definition

in the Comprehensive Environmental Response

II Liability Under CERCLA

927

The Comprehensive Environmental Re

sponse Compensation and Liability Act of

1980 CERCLA 42 U.S.C.A 9601-9661

West 1983 Supp.1988 establishes

comprehensive response and financing pro

gram to abate and control problems posed

by abandoned or inactive hazardous waste

sites CERCLA enables private parties to

voluntarily clean up hazardous waste sites

and then recover their cleanup costs from

other potentially responsible parties 42

U.S.C 960aX4XB The Seekers claim

that under that statute they properly with

held portion of the purchase price as

reimbursement for their cleanup costs

Section 10 42 U.S.C.A 9607a West

Supp.1988 is the liability section of CERC
LA It provides

Notwithstanding any other provision

or rule of law and subject only to the

defenses set forth in subsection of

this section

the owner and operator of ves

sel or facility

any person who at the time of

disposal of any hazardous substance

owned or operated any facility at

which such hazardous substances were

disposed of

any person who by contract

agreement or otherwise arranged for

disposal or treatment or arranged

with
transporter for transport for

disposalar treatment of hazardous

substances owned or possessed by

such person by any other party or

entity at any facility or incineration

vessel owned or operated by another

party or entity and containing such

hazardous substances and

any person who accepts or ac

cepted any hazardous substances for

transport to disposal or treatment fa

cilities incineration vessels or sites se

lected by such person from which

there is release or threatened re

lease which causes the incurrence of

Compensation and Liability Act of 1980 CERC
LA 42 USCS 9601-9661 West 1983

Supp 1988

IN RE STERLING STEEL TREATING INC
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response costs of hazardous sub

stance shall be liable for
all costs of removal or remedial

action incurred by the United States

Government or State or an Indian

tribe not inconsistent with the national

contingency plan

any other necessary costs of re

sponse
incurred by any other person

consistent with the national contingen

cy plan

damages for injury to destruc

tion of or loss of natural resources

including the reasonable costs of as

sessing such injury destruction or

loss resulting from such release and

the costs of any health assess

ment or health effects study carried

out under section 9604i of this title

The amounts recoverable in an action

under this section shall include interest

on the amounts recoverable under sub-

paragraphs through Such inter

est shall accrue from the later of the

date payment of specified amount is

demanded in writing or ii the date of

the expenditure concerned The rate of

interest on the outstanding unpaid bal

ance of the amounts recoverable under

this section shall be the same rate as is

specified for interest on investments of

the Hazardous Substance Superfund es

tablished under subchapter of chapter

98 of Title 26 For purposes
of applying

such amendments to interest under this

subsection the term comparable maturi

ty shall be determined with reference to

the date on which interest accruing un
der this subsection commences

Pursuant to 42 U.S.C.A 9607aXl and

the potentially responsible parties in-

dude the owner and operator of

facility any person who at the

Section 101 of CERCLA defines facility as

any building structure installation

equipment pipe or pipeline Including any

pipe into sewer or publicly owned treatment

works well pit pond Lagoon impoundment

ditch landfill storage container motor ye-

hide rolling stock or airuraft or any site

or area where hazardous substance has been

deposited stored disposed of or placed or

otherwise come to be located

time of disposal of any hazardous sub

stance owned or operated any facility at

which such hazardous substances were dis

posed of

Sterling Steel owned and operated

the property at 12200 Greenfleld at the

time the hazardous wastes were placed in

the trailer The Beckers are the current

owners of the facility Therefore both

Sterling Steel and the Beckers are poten

tially responsible parties under CERCLA

The bankruptcy estate is also po

tentially responsible party In re rp
Long Chemical Co 45 B.R 278 BankrX

Ohio 1985 In that case the court

found that the EPAs claim for cleanup

costs was claim for an administrative

expense against the estate It at 283

The couxt reasoned that because the debt

or as debtor-in-possession had operated

the business and owned the hazardous

waste while the case was in Chapter 11

and in light of the broad construction given

to CERCLA the estate was potentially

responsible party It at 284 See also In

re Hemingway Transport Inc 73 Bit

494 499 BankrD.Mass.1987

The facts in this case are similar to those

in 7P Long ChemicaL Sterling Steel op
erated the business while the case was in

Chapter 11 and owned the trailer housing

the hazardous waste Both the trailer and

the waste were property of the estate

Therefore pursuant to these authorities

the Court concludes that the Chapter

estate is also potentially responsible par

ty.3

III The Third Party Defense

Under CERCL4

CERCLA imposes strict liability upon re

sponsible parties subject only to the de

fenses provided in 42 U.S.CA 9607b

42 U.S.CA 96019 West 1983 Since the

Greenfleld property is ssite or area where

hazardous substance has been deposited aere4

disposed of or placed it is facility for

purposes of CERCLL The trailer In which the

hazardous wastes were found also is facility

within this definition See United Stases s.Bli

667 FSupp 1298 1305 ED.Mo.1987

The Cow-t notes that the trustee does not ar

pie otherwise

/4ZLvIT
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West 1983 In re ZP Long Chemical

Inc 45 B.R 278 282 Bankr.N.D Ohio

1985 Section 107b states

There shall be no liability under sub
section of this section for person

otherwise liable who can establish by

preponderance of the evidence that the

release or threat of release of hazard-

otis substance and the damages resulting

therefrom were caused solely by
an act of God

an act of war

an act or omission of third party

other than an employee or agent of the

defendant or than one whose act or

omission occurs in connection with con

fractual relationship existing directly or

indirectly with the defendant except

where the sole coniractual arrangement

arises from published tariff and accept

ance for carriage by common carrier by

rail if the defendant establishes by

preponderance of the evidence that he

exercised due care with respect to the

hazardous substance concerned taking

into consideration the characteristics of

such hazardous substance in light of all

relevant facts and circumstances and

he took precautions against foreseeable

acts or omissions of any such third party

and the consequences that could foresee-

ably result from such acts or omissions

or

any combination of the foregoing

paragraphs

42 TJ.S.C.A 964t7b West 1983

The defense at issue in this case is

the third party defense of subsection

bX3 This defense exonerates from liabili

ty any party who can prove that the haz

ardous condition was due to the act of

third party with whom the defendant had

no agency or confractual connection.4

landowner who innocently or involuntarily

acquired contaminated property may in

voke the third party defense if he establish

es that he inquired into the previous owner

The term contractual relationship excludes

land contracts and other methods of transfer

ring title or possession of property if the proper

ty was acquired after the hazardous substances

wat dumped there and the acquiring party can

prove that he had no reason to know of the

929

ship and uses of the property that the

inquiry did not reveal that hazardous

wastes had been disposed of on the site and

that he therefore had no reason to know

that the property was contaminated 42

U.S.CA 96013SXA West Supp.1988

When determining the adequacy of the

inquiry made by the party invoking the

third party defense court is required to
take into account any specialized knowl

edge or experience on the part of the

defendant the relationship of the pur
chase price to the value of the property if

uncontaminated commonly known or

reasonably ascertainable information

about the property the obviousness of

the presence or likely presense of con
tamination at the property and the abili

ty to detect such contamination by appro

priate inspection

42 U.S.C.A 960135KB West Supp

1988

party invoking the third party defense

must also show by preponderance of the

evidence that he exercised due care with

regard to the hazardous substance and

that he took precautions against foreseea

ble acts or omissions of any such third

party and the consequences that could fore

seeably result from such acts or omis

sions... 42 U.S.C.A 9607bX3 West

1983

The Beckers contend that they are

exonerated from liability for cleanup costs

at the Greenfield site because they meet

the requirements ofjhe third party de

fense.5

It is frue that Sterling Steel was solely

responsible for placement of the hazardous

wastes in the frailer and that the Beckers

exercised due care with respect to the

waste once it was discovered However

the Court must find that when the Beckers

purchased the property they did have rea

son to know that the property was contam

inatet

contamination 42 U.S.C.A 960l35XA

West Supp.1988

The trustee does not assert this defense on

behalf of the estate

IN RE STERLING STEEL TREATING INC
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The Beckers had business dealings with

Sterling Steel before purchasing the Green-

field property Therefore they were

aware of the industrial uses of the proper

ty The property was open for inspection

before the sale but the Beckers apparently

made no attempt to inspect the trailer con

taining the hazardous waste Accordingly

the Court concludes that the inquiry made

by the Beckers prior to purchasing the

Greenfleld property was insufficient and

their claim that they had no reason to know

that the property was contaminated with

hazardous substances must be rejected

Thus the Beckers do not satisfy one of the

elpments of the third party defense and are

not entitled to its protection

IV The Bee/cm Standing

Under CERCLA

71 The trustee argues that only parties

without CERCLA liability can maintain

private cause of action against potentially

responsible parties and because the Beck-

era are themselves liable under CERCLA

they do not have standing to claim cleanup

costs against the estate However the

trustee has not cited any case law in sup

port of this argument and this Court has

been unable to find any that is persuasive

Some courts have applied the somewhat

analogous equitable defense of unclean

hands to private response cost recovery

actions under CERCLA Mardan Corp

C.G.C Music Ltd 600 F.Supp 1049 1058

D.Ariz.1984 DImperio United States

575 PSupp 248 253 D.N.J.1983

Other courts have found that the unclean

hands defense does not apply In United

States Conservation Chemical Co the

court statedi

To give effect to the legislative intent

of CERCLA the any other person lan

guage in 42 U.S.C 9607aX1H4XB

must be construed to refer to persons

other than federal or state governments

and not to persons other than those made

responsible under CERCLA citations

omitted Application of the unclean

hands defense in this context would turn

Congressional intent on its head

628 F.Supp 391 40405 W.D.Mo.1985

See also Chemical Waste Management

Inc Armstrong WorLd Indust 669

F.Supp 1285 1292 E.D.Pa.1987 Pinole

Point Properties Inc Bethlehem Steel

Corp 596 F.Supp 283 291 N.D.Cal.1984

City of Philadelphia Stepan Chemical

Co 544 F.Supp 1135 1142 E.D.Pa.1982

This Court is persuaded by the reasoning

of those courts that reject the unclean

hands defense Accordingly this Court re

jects the trustees argument that because

the Beckers axe themselves responsible

parties under CERCLA and therefore argu
ably have unclean hands they are not

entitled to maintain this private cost recov

ery action

The Trustees Caveat

Emptor Defense

81 The trustee also argues that the

doctrine of caveat emptor and the as-is

where-is terms of the sale are defenses to

the estates liability for cleanup costs He

contends that this condition of the sale

specifically excluded any representations

or warranties concerning the condition of

the premises or their fithess for any partic

ular use Joint Brief at

similar warranty disclaimer was dis

cussed in Mardan Corp C.G.C Music

Ltd 600 F.Supp 1049 D.Ariz.1984 The

court in that case found that such dis

claimer is effective to preclude only

causes of action which are based upon

breach of warranty theory Id at 1055

The plaintiffs suit in Mardan was based

upon CERCLA not upon breach of war

ranty theory4nd the court found that the

warranty disclaimer did not defeat Mar-

dans
recovery of CERCLA response costs

Id See also In re Hemingway Transport

Inc 73 Bit 494 506 Bankr.D.Mass.1987

The caveat emptor defense was dis

cussed in Smith Land Improvement

Corp Celotex Corporation 851 F.2d 86

903rd Cir.1988 Doctrines such as caveati

emptor and clean hands which in some

cases could bar relief regardless of the

degree of culpability of the parties do not

comport with congressional objectives

As result the court concluded that un
der CEECLA the doctrine of caveat emptor

is not defense to liability for contribution

but may only be considered in mitigation of



amount due Id See also Sunnen Prod

ucts Co Chemtech Industries Inc 653

F.Supp 276 278 E.D.Mo.1987

The Beckers have withheld portion of

the purchase price as compensation for

penses incurred in cleaning up the hazard

ous wastes in the frailer they have not

made any breach of warranty claim Ac

cordingly the fact that they purchased the

property as-is where-is has no impact on

their claim that their retention of portion

of the purchase price is justified under

CERCLL The Court concludes that the

uustees claim of caveat emptor is not

defense to the estates liability for the

Beckers response costs

VI Contribution Under CERCLA

CERCLA provides for conUlbution as

follows

Any person may seek conthbution

from any other person who is liable or

potentially liable under section 9607a of

this title during or following any civil

action under section 9606 of this title or

under section 9607a of this title Such

claims shall be brought in accordance

with this section and the Federal Rules

of Civil Procedure and shall be governed

by Federal law In resolving confribu

tion claims the court may allocate re

sponse costs among liable parties using

such equitable factors as the court deter

mines are appropriate Nothing in this

subsection shall diminish the right of any

person to bring an action for confribution

in the absence of civil action under

section 9606 or section 9607 of this title

42 U.S.C.A 9613f1 West Supp.1988

This section expressly conditions the

amount of conthbution on the application

of equitable considerations Smith Land

Improvement Corp 851 F.2d at 90

Two equitable considerations sug

gest that the Beckers should bear at least

some of the responsibility for the cleanup

costs First although neither the doctrine

of caveat emptor nor the as-is condition

of the sale are defenses under CERCLA
they are equitable considerations in allocat

ing response costs among responsible par
ties Pursuant to the doctrine of caveat

emptor the Beckera bear the burden of

931

any defect in the property that they pur
chased and thus had the responsibility to

undertake thorough inspection Restate

nent Second of Toils 352 1965 The

as-is condition of the sale provided that

much more notice to the Beckers of their

potential responsibilities in this regard

Second the Beckers were sufficiently fa

miliar with the operations conducted by

Sterling Steel at the Greenfleld property

that they should have suspected that haz

ardous wastes may have been present and

they should have inspected the property as

result of those suspicions Therefore

the Court concludes that the Beckers

should bear some of the responsibility for

the response costs

On the other hand there is one

major equitable consideration suggesting

that the estate should bear some of this

responsibility In the Courts view it is

significant that the trustee failed to dis

close to the prospective purchasers at the

sale that there were hazardous substances

in the trailer Although the trustee claims

that he did not have actual knowledge of

the contents of the bailer he certainly

should have had that knowledge because

he was responsible for selling the debtors

assets and should have known what he was

selling

After considering these equitable

factors the Court concludes that the cost

of cleaning up the hazardous wastes found

in the bailer should borne equally by

the estate and the Beckers

The parties shall submit an order reflect

ing the Courts decision
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VERIFICATION
STATE OF CALIFORNIA COUNTY OF

have read the foregoing

and know its contents

CHECK APPLICABLE PARAGRAPH

am party to this action The matters stated in the foregoing document are true of my own knowledge except as to

those matters which are stated on information and belief and as to those matters believe them to be true

am an Officer partner of_________________________

party to this action and am authorized to make this verification for and on its behalf and make this verification for that

reason am informed and believe and on that ground allege that the matters stated in the foregoing document are

true The matters stated in the foregoing document are true of my own knowledge except as to those matters which are

stated on information and belief and as to those matters believe them to be true

am one of the attorneys for ________________________________________________________________________

party to this action Such party is absent from the county of aforesaid where such attorneys have their offices and make

this verification for and on behalf of that party for that reason am informed and believe and on that ground allege that

the matters stated in the foregoing document are true

Executed on 19 at California

declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct

STATE OF CALIFORNIA COUNTY OF

Iamemployedinthecountyof

am over the age of 18 and not party to the within action my business address is ________________________________________

12100 Wilshire Boulevard Suite 700 Los Angeles CA

On flr 19..3.3 served the foregoing document described as__________________________________________

DEFENDANT SPPLT flit rfltPANv MP.MflNnr1M TN OSITION TO HAMILTON
DUTCH INVESTORS MUTT ON FOP TTMMAPV TTIflZ.WNT

on
the parties intiuisaction

by placing the true copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list

by placing the original true copy thereof enclosed in sealed envelopes addressed as follows

AUGUSTINI WHEELER DORMAN
523 West Sixth Street
Suite 330

Los Angeles CA 90014
BY MAIL

deposited such envelope in the mail at California

The envelope was mailed with postage thereon fully prepaid

As follows am readily familiar with the firms practice of collection and processing correspondence for mailing

Under that practice it would be deposited with U.S postal service on that same day with
postage thereon fully prepaid at

An California in the ordinary course of business am aware that on motion of the

party served service is presumed invalid if postal cancellation date or postage meter date is more than one day after date of deposit

for mailing in affidavit

Executed on Deremher 19_SQ at Inc Angc4es California

BY PERSONAL SERVICE delivered such envelope by hand to the offices of the addressee

19_..._ at California

declare under penalty of perjury under the laws of the State of
Californirthaç the above is true and correct

declare that am employed in the office of member of the bar of this court
atfthose

direction the service was

made

HERPERA /1
Signature
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Mk 5.01 box SAG
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PROOF OF SERVICE
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Los AnReles

State of California

90025
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Federal
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MARK SCHREIBER CBN 126949
SCHREIBER HORN INC
16501 Ventura Boulevard
Suite 401

Encino California 91436

Attorneys for Defendants Shell Oil Company
and Shell Pipe Line Corporation

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HAMILTON DUTCH INVESTORS CASE NO.89 3738 P1MB

California General partnership
DEFENDANTS SHELL OIL

Plaintiff COMPANY AND SHELL PIPE
LINE CORP.S MEMORANDUM
RE RECOVERY OF RESPONSE
COSTS ON PLAINTIFFS

SHELL OIL COMPANY corporation CERCLA CLAIM
SHELL PIPELINE CORP and DOES
through 50

Defendants

_________________________________________________________________________________

Defendants Shell Oil Company and Shell Pipe Line Corporation

hereinafter Shell file this memorandum addressing the limited

ability of Hamilton Dutch Investors hereinafter occasionally

referred to as HDI to recover only those response costs

necessary to remedy or to remove threat to public health

Hamilton Dutch Investors cannot prove by preponderance of the

evidence that the hazardous substances found in the groundwater

and soil pose sufficient threat to public health to justify

responsive actions and therefore HDI should recover nothing on

its CERCLA cause of action
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BRIEF STATEMENT OF 2HE FACTS

Between 1942 and on or about December 15 1972 Shell

owned or operated certain units of the Shell Torrance Chemical

Plant on an approximately 277 acre site generally consisting of

all or portions of Lots 12 through 48 inclusive and Lots 54

through 69 inclusive of Tract 4671 the Plant Site Lot 62

the Hamilton Dutch Property was portion of the Plant Site

Agreement to Arbitrate 3.a.lbi
The contamination of Lot 62 was caused by leaks or

spills of Hazardous Substances which occurred while Shell owned

or operated the Plant Site Agreement to Arbitrate

3.a bii
During the period commencing prior to December 15 1972

during the period that Shell either operated or owned the Plant

Site and continuing to the present the Hazardous Substances

have continued to enter and migrate into onto and under Lot 62

in and through the ground water of Lot 62 and into the

surrounding soil the entry and migration of Hazardous

Substances from the portion of Lot 62 subject to Shells pipeline

easement into under and within the remainder of Lot 62 has

continued and the contaminated area of Lot 62 has continued to

expand by such migration Agreement to Arbitrate 3.a.1biii
On or about December 15 1972 Shell sold and conveyed

the Property to one of Hamilton Dutch Investorss predecessors in

title pursuant to Corporation Grant Deed Shell reserved to

itself an easement affecting 25-foot strip on the Northern

boundary of the Property for pipeline purposes Second Amended

Complaint 14
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On or about February 26 1987 Plaintiff purchased the

property Second Amended Complaint 11 Hamilton Dutch

Investors purchased the property as is for $5170000

In or about August 1988 Plaintiff discovered that the

Property was contaminated by Toxic Substances including benzene

Second Amended Complaint 19
For purposes of this arbitration only Shell does not

deny or contest its liability as distinguished from damages due

to HDI under CERCLA The only issue to be determined in

10
connection with HDIs CERCLA claim is the amount if any of

11
Damages HDI is entitled to recover under CERCLA Agreement to

12
Arbitrate 3.a.1a

0o91m 14
ARGUMENT

15
CERCLA LIMITS RESPONSE COSTS TO THOSE NECESSARILY

16
INCURRED TO MONITOR ASSESS AND EVALUATE RELEASE OF

u-
17

HAZARDOUS SUBSTANCES NECESSARY TO PREVENT DAMAGE TO THE

18
PUBLIC HEALTH

19
In Cadillac Fairview/California Dow Chemical Co 840

20
F.2d 691 695 9th Cir 1988 the court summarized the scope of

21
recoverable damages under CERCLA

22
Section 1O7a2B allows recovery of costs of

23
response which includes costs incurred to monitor

24
assess and evaluate the release or threat of release

of hazardous substances and costs of actions

26
necessary to prevent .. damage to the public health

27
security fencing or other measures to

28



limit access CERCLA 10123 42 U.S.C

960123

In Pease curren Refining Inc spectrolab Inc

744 F.Supp 945 c.D.cal 1990 Pease curren received

mislabeled hazardous waste from Spectrolab After the material

unexpectedly exploded and killed one of its employees the

Orange county Health Care Agency ordered Pease Curren to

retain company to remove all of the remaining waste

received from Spectrolab Pease Curren has incurred expenses

10
exceeding $39000 for this removal 1g at 946

11
10 Pease Curren filed complaint against Spectrolab for

12
inter alia recovery of response costs pursuant to CERCLA In its

13
complaint Pease Curren claimed right to attorney fees under

14
Section 107a Spectrolab moved to dismiss that part of the

Drrn
15

complaint The court denied the motion to dismiss the prayer for

16
attorney fees and stated

ii
17

In ascertaining the plain meaning of enforcement

18
activities this court concludes that Congress

19
intended for enforcement activities to include

20
attorneys fees expended to induce responsible party

21
to comply with the remedial actions mandated by CERCLA

22

23
Furthermore this holding is consistent with the

24
legislative purposes of CERCLLA CERCLA was enacted by

25
Congress as response to the threat to public health

26
posed by the widespread use and disposal of hazardous

27
substances CERCLA is essentially

28
remedial statute designed by Congress to protect and



preserve public health and the environment ... .I

citations CERCLAs purpose was to ensure the

prompt and effective clean up of waste disposal sites

at 951

11 The court held that Pease Currens claim for

attorneys fees was consistent with CERCLAs provisions but that

recovery is neither assured nor open ended The court stated

Allowing Pease Curren to claim attorneys fees

under CERCLA does not automatically allow Pease

10
Curren to recover its entire expenditure on attorneys

11
fees including those dollars spent on pursuing other

claims In the event that Pease Current does succeed

13
in its CERCLA claim the amount of attorneys fees that

14
Pease Curren might be awarded would be an issue to be

15
determined on an allocation basis at later time

16
at 952

SI-

17
12 In Mid Valley Bank North Valley Bank 91 Daily

18
Journal D.A.R 6620 E.D.Cal.1991 1991 U.S Dist LEXIS 6882

19
defendants filed their motion for summary judgment based inter

20
alia upon the contention that plaintiff cannot demonstrate that

21
the clean up actions were consistent with the national

22
contingency plan NCP at 6621 The court held that the

23
question of whether sufficient threat to public health existed

24
so as to justify responsive actions was question of fact

25
precluding summary judgment The court adopted the test for

26
recovery of response costs set forth in Amoco Oil Company

27
Borden Inc 889 F.2d 664 5th Cir 1989 and stated

28
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the Amoco courts reading of the causation

language focuses on whether as matter of fact

the release was of sufficient character as to justify

any response Given the statutes purpose which was to

ensure the prompt and effective cleanup of waste

disposal sites Mardan Corp C.G.C Music

Ltd 804 F.2d 1454 1455 9th Cir 1986 cannot

find fault with the Amoco courts reading that the

causation element should rest upon factual inquiry

into the circumstances of case and should focus on

whether the particular hazard justified any response

actions Amoco Oil 889 F.2d at 670 The

factual dispute concerning whether sufficient threat

to public health was presented so as to justify

responsive actions precludes summary judgment zii

Valley Bank North Valley Bank 91 Daily Journal

D.A.R 6620 6624 E.D.Cal.l991

13 In the case at bar there is no evidence that the

contamination migrating in and through the groundwater presents

any threat to the public health The ENCON report prepared for

and ironically by HDIs counsel before instigation of the

litigation stated that the contamination was localized to the

Northwest corner of the property and posed no threat at all

That report identified the responsible party as Shell The

contents of that report were given such great weight that no

other responsible party with the meaning of CERCLA was

identified other than Shell Thus before instigation of the

litigation HDI had determined that no threat to the

SI

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28



environment or the public health existed that no remedial

or responsive action was necessary and that Shell was the

responsible party At that point HDIs entitlement to recover

attorney fees was at an end

14 Because the EMCON report determined that no threat to

the public health existed HDIs complaint and first amended

complaint did not contain any CERCILA causes of action HDIs

second amended complaint was filed April 23 1990 thirteen 13
months after filing of the complaint HD1s dollars spent on

10
pursuing their state law claims before filing their CERCLA claim

11
are clearly not recoverable Even after filing the second

12
amended complaint none of HDIs discovery was directed to

identifying threats to public health and appropriate remediation
B0-ZP 14

measures In the discovery that did take place CERCLA was but

15
3m one of nine causes of action Using the Pease Curren

16
allocation concept at best one ninth of HDIs attorneys fees

17
after April 23 1990 are recoverable

18
15 Finally to recover any attorney fees at all HDI must

19
prove that its response costs were consistent with the national

20
contingency plan Cadillac Fairview/California Inc Dow

21
chemical company 840 F.2d 691 695 9th Cir.l988 See also U.S

22
Stringfellow 661 F.Supp 1053 1062 C.D.Cal 1987 HDI

23
cannot prove such consistency if only for the reason that they

24
cannot show threat to public health or that any proper site

25
characterization and clean-up have occurred

26

27 The Pease Curren court specifically limits plaintiffs
recovery to attorneys fees and does not make costs including

28 such items as fees paid to experts testing etc
recoverable



CONCLUS ION

16 Attorney fees but not costs are recoverable under

CERCLA in proper situation That situation as plead in Pease

Curren requires clean-up of hazardous waste that has been

identified as sufficient threat to public health to require

sufficient to justify responsive action Even then attorneys

fees are to be allocated among plaintiffs various causes of

action HDIs cannot show the pre-requisite threat to public

health sufficient to justify its responsive actions nor actions

10
consistent with the national contingency plan Even if it can

11
surmount those hurdles HDIs attorneys fees must be allocated

12
before they can be awarded by this court

17
Dated JuneJT 1991

14
SCHREIBER HO INC

15

16
Mark Schreiber

17
Of Attorneys for Defendants

18

19

20

21

22

23

24

25

26

27

28



LIST OF TITLE SEARCH REFERENCES

Title Search References Included in Attachment II

B-i Indenture conveying Parcels H-i and from

John Johnston to the Central Pacific Railroad Co of

California filed October 14 1868

Source Petroleum Properties Corporation

B-i Grant Deed conveying an undivided one-half interest of

370.82 acre tract of land in the southern portion of the site

including Lots 13-16 33-40 58-62 from Susana

Dominguez del Amo to Gregorie del Amo filed on

September28 1922

Source Westsearch Resources Company

B-2 Corporation Quitclaim Deed quitclaiming an easement for

highway purposes which includes Lots 62 62 and 64 from

Title Insurance and Trust Company to the State of

California filed on August 1938

Source Westsearch Resources Company

B-3 Corporation Deed conveying portions of Lots 13 36 37
61 and 62 and portion of Vermont Street reserving all

oil and mineral rights and certain rights and easements

including easement for street purposes and right to cross

with pipe lines for the conveyance of water gas oil or

other substances from Del Amo Estate Company
Corporation to The City of Los Angeles municipal

corporation of the State of California filed on

September 1942 Consideration was paid by the

Department of Water and Power of the City of Los

Angeles on behalf of the City
Source Westsearch Resources Company

B-4 Quit Claim Corporation Deed quitclaiming right to

develop water and construct Pumping Plants in portions of

Lots 13 36 37 61 62 from Dominguez Water

Corporation to The City of Los Angeles filed on

September 1942 Consideration was paid by the

Department of Water and Power on behalf of the City
Source Westsearch Resources Company

B-S Corporation Quitclaim Deed quitclaiming the northern

100 feet of Lots 36 37 61 and 62 and portions of Lot 13

from Del Amo Estate Company to Defense Plant

Corporation filed on November 16 1942

Source Westsearch Resources Company

B-l



B-6 Corporation Grant Deed conveying Lots 12 to 16

inclusive 33 to 40 inclusive and 58 to 65 inclusive

excepting these portions of Lots 13 36 37 61 62 from

Del Amo Estate Company to Defense Plant Corporation
filed on November 16 1942

Source Westsearch Resources Company

B-i Grant Deed conveying all of Lot 17 from Ronald

Newman and William Newman to Defense Plant

Corporation filed on November 25 1942

Source Westsearch Resources Company

B-S Corporation Grant Deed conveying all of Lot 18 subject

to rights of way and entry including right of entry for

pipes from Tide Insurance and Trust Company to

Chamberlin and Baim filed on August 16 1930

Source Westsearch Resources Company

B-9 Grant Deed conveying all of Lot 18 from Lawrence

Chamberlin and Mary Chamberlin to Frank Elder

filed on September 28 1931

Source Westsearch Resources Company

B-b Grant Deed conveying all of Lot 18 from Frank Elder

to Lawrence Chamberlain and Mary Chamberlin
ified on September 20 1935

Source Westsearch Resources Company

B-il Grant Deed conveying all of Lot 18 from Lawrence

Chamberlin and Mary Chamberlin to Defense Plant

Corporation filed on November 20 1942

Source Westsearch Resources Company

B-12 Grant Deed conveying all of Lot 18 from .1 Baim and

Esther Baim to Defense Plant Corporation ified on

November 20 1942

Source Westsearch Resources Company

B-l3 Grant Deed conveying all of Lots 19 and 20 from

James Smith and Jean Singer Smith to Defense Plant

Corporation ified on November 20 1942

Source Westsearch Resources Company

B-l4 Indenture conveying an undivided 1/3 interest in Lot 21
except the West 300 feet thereof from Clara Fulton

Administratix with the Will Annexed of the Estate of

Sarah Fulton to Robert Fulton ified on August 13
1942

Source Westsearch Resources Company

B-is Grant Deed conveying the West 330 feet of Lot 21 from

William Schwartz and Lena Schwartz to Defense Plant

Corporation filed on December 10 1942

Source Westsearch Resources Company

B-2



B-16 Grant Deed conveying an undivided one-third interest in

Lot 21 from Minney and Gertrude Minney to

Defense Plant Corporation corporation filed on

December22 1942

Source Westsearch Resources Company

B-li Grant Deed conveying an undivided one-third interest in

Lot 21 except the West 330 feet thereof from Robert

Fulton to Defense Plant Corporation filed on
December 23 1942 The date filed was provided by
Westsearch Resources Company
Source Westsearch Resources Company

B-18 Grant Deed conveying an undivided one-third interest in

Lot 21 except the West 330 feet thereof from

Minney and Ploy Minney to Defense Plant

Corporation filed on December 22 1942

Source Westsearch Resources Company

B-l9 Grant Deed conveying the southerly 45 feet of the

northerly 270 feet of Lot 22 from Edward Brockman

and Betty Brockman to Defense Plant Corporation
filed on January 20 1943

Source Westsearch Resources Company

B-20 Grant Deed conveying the southerly 90 feet of the

northerly 180 feet of Lot 22 from Benjamin Thompson
and Grace Thompson to Defense Plant Corporation
filed on February 1943

Source Westsearch Resources Company

B-21 Grant Deed conveying all of Lot 22 excepting the

northerly 315 feet from Mark Elvidge to Defense Plant

Corporation filed on December 15 1942

Source Westsearch Resources Company

B-22 Deed of Guardian conveying the southerly 45 feet of the

northerly 225 feet of Lot 22 together with the

appurtenances from May Broclunan the duly

appointed qualified and acting Guardian of the Estate of

Earl Brockman to Defense Plant Corporation filed on
December 22 1942

Source Westsearch Resources Company

B-23 Grant Deed conveying the southerly 45 feet of the

northerly 225 feet of Lot 22 from May Brockman to

Defense Plant Corporation ified on December 22 1942

Source Westsearch Resources Company

B-24 Grant Deed conveying the north 90 feet of Lot 22 from

Carl Kissel and Ethel Kissel to Defense Plant

Corporation filed on March 16 1943

Source Westsearch Resources Company

B-3



B-25 Declaration of Taking taking title in portion of Lot 22

including portion of Rosemead Street by the United States

of America from Certain Parcels of Land in the County of

Los Angeles State of California filed on June 30 1944

as Civil No 2794-PH in the District Court of the United

States for the Southern District of California Central

Division

Source Westsearch Resources Company

B-26 Decree on Declaration of Taldng Takes portion of

Lot 22 including portion of Rosemead Street by the

United States of America from Certain Parcels of Land in

the County of Los Angeles State of California ified on

July 10 1944

Source Westsearch Resources Company

B-27 Final Judgment and Decree in Condemnation and

Judgment for Deficiency decreeing just compensation for

the taking of Portions of Lot 22 by the America from

Defendants Certain Parcels of Land in the County of

Los Angeles State of California ified on April 11 1949

Source Westsearch Resources Company
B-28 Grant Deed conveying all of Lot 23 from Frank

Andres and Belle Andres to Defense Plant Corporation
ified on August 1943

Source Westsearch Resources Company

B-29 Corporation Grant Deed conveying all of Lot 24 from

Title Insurance and Trust Company to Charles Yager filed

on December 22 1939

Source Westsearch Resources Company

B-30 Grant Deed conveying Section of Lot 24 subject to the

condition that the Grantee will execute on demand

community Oil and Gas Lease with the other owners of

Lot 24 in favor of the Grantor from Charles Yager to

Sydmor Stern filed on February 1940

Source Westsearch Resources Company

B-31 Grant Deed conveying Section of Lot 24 subject to the

condition that the Grantees will execute on demand

community Oil and Gas Lease with the other owners of

Lot 24 in favor of the Grantor from Charles Yager to

Murray Flaxman and Harry Weinstein ified on June

1940

Source Westsearch Resources Company

B-32 Grant Deed conveying all of Lot 24 from Charles Yager
to J.L Feinfeld filed on July 15 1940

Source Westsearch Resources Company

B-4



B-33 Assignment of 50% of interest in royalties and bonuses

from any oil or gas produced on Section of Lot 24 in

consideration of Grantees services in obtaining contract to

purchase Section of Lot 24 from Feinfeld from

Davis Kramer to Charles Yager filed on December 10
1940

Source Westsearch Resources Company

B-34 Grant Deed conveying Section of Lot 24 subject to the

condition that the Grantees will execute on demand

community Oil and Gas Lease with the other owners of

Lot 24 in favor of the Grantor from Jacob Feinfeld and

Anna Feinfeld to Joe Axeirod and Sadie Axelrod filed

on April 18 1941

Source Westsearch Resources Company

B-35 Grant Deed conveying Section of Lot 24 subject to the

condition that Grantee will execute on demand

community Oil and Gas Lease with the other owners of

Lot 24 in favor of the Grantor from Jacob Feinfeld and

Anna Feinfeld to Davis Kramer and Bessie Kramer

filed on November 1941

Source Westsearch Resources Company

B-36 Deed sssigning 50% of any of landowners royalties in

any oil and gas production in Section Lot 24 from

Davis Kramer and Bessie Kramer to Moths Rabinowitz

filed onFebruary 18 1942

Source Westsearch Resources Company

B-37 Grant Deed conveying Section of Lot 24 excepting

75% interest in landowner royalties from any oil and gas

production from Davis Kramer and Bessie Kramer to

James Berardino and Mary Berardino filed on January 31
1942

Source Westsearch Resources Company

B-38 Grant Deed conveying Section of Lot 24 from J.L

Feinfeld and Anna Feinfeld to Defense Plant

Corporation filed on November 27 1942

Source Westsearch Resources Company

B-39 Grant Deed conveying Section of Lot 24 from Edith

hen man and Aaron Izenman to Defense Plant Corporation
filed on November 27 1942

Source Westsearch Resources Company

B-40 Grant Deed conveying Section of Lot 24 from Maurice

Stern and Marsha Stem to Defense Plant Corporation

filed on November 27 1942

Source Westsearch Resources Company

B-S



B-41 Grant Deed conveying Section of Lot 24 subject to the

condition that the Grantee will execute upon demand

community Oil and Gas lease with the other owners of

Lot 24 favor of the Grantor from Jacob Feinfeld and

Anna Feinfeld to Maurice Stem ified on

November27 1942

Source Westsearch Resources Company

B-42 Grant Deed conveying Section of Lot 24 subject to the

condition that the Grantee will execute and deliver

community Oil and Gas Lease upon demand with the

other owners of Lot 24 in favor of the Grantor from Jacob

Feinfeld and Anna Feinfeld to Edythe Izewman

ified on November 27 1942

Source Westsearch Resources Company

B-43 Grant Deed conveying Section of Lot 24 from Rose

Weiss to Defense Plant Corporation ifiedi on

November 27 1942

Source Westsearch Resources Company

B-44 Grant Deed conveying Section of Lot 24 subject to the

condition that the Grantee will execute upon demand

community Oil and Gas lease with the other owners of

Lot 24 in favor of the Grantor from Jacob Feinfeld and

Anna Feinfeld to Rose Katz filed on November 27
1942

Source Westsearch Resources Company

B-45 Grant Deed conveying Section of Lot 24 from Sydmor
Stem to Defense Plant Corporation ified on December

1942

Source Westsearch Resources Company

B-46 Grant Deed conveying Section of Lot 24 from Joe

Axeirod and Sadie Axelrod to Defense Plant Corporation
filed on November 30 1942

Source Westsearch Resources Company

B-47 Indenture quitclaiming all right title and interest in and to

the oil gas and hydrocarbon substances in or under

minerals in Section of Lot 24 from Morris Rabinowitz

to Defense Plant Corporation ified on August 19 1943

Source Westsearch Resources Company

B-48 Indenture quitclaiming all of Lot 24 from J.L Feinfeld

and Anna Feinfeld to Defense Plant Corporation flied

on November 27 1942

Source Westsearch Resources Company

B-49 Grant Deed conveying Section of Lot 24 from James

Berardino and Mary Berardino to Defense Plant

Corporation ified on August 19 1943

Source Westsearch Resources Company

B-6



B-SO Indenture quitclaiming Section of Lot 24 from Davis

Kramer and Bessie Kramer to Defense Plant Corporation

filed on August 19 1943

Source Westsearch Resources Company

B-Si Findings of Fact Conclusions of Law Final Judgment
and Decree in Condemnation and Judgment for Deficiency

decreeing just compensation to be paid to Murray
Flaxman and Harry Weinsten for taking of Section of

Lot 24 by the United States of America from Certain

Parcels of Land in the County of Los Angeles State of

California filed on February 24 1949

Source Westsearch Resources Company

B-52 Quitclaim Deed quitclaiming Subdivision 13 of Lot 25

from Jacob Herman to Victor Liebman and Florence

Liebman filed on March 26 1940

Source Westsearch Resources Company

B-53 Grant Deed conveying the West half of Lot 25 from

William Schwartz and Lena Schwartz to Defense Plant

Corporation filed on December 10 1942

Source Westsearch Resources Company

B-54 Grant Deed conveying the East half of Lot 25 from Jacob

Herman and Minnie Herman to Defense Plant Corporation
filed on December 28 1942

Source Westsearch Resources Company
B-55 Indenture quitclaiming the East half of Lot 25 from Victor

Lieb man and Florence Lieb man to Jacob Herman from

December 28 1942

Source Westsearch Resources Company

B-56 Grant Deed conveying an undivided one-half interest in

Lot 26 from H.V Copeland and Agnes Copeland to

Lewis Marquis filed on September 10 1942

Source Westsearch Resources Company

B-57 Grant Deed conveying all of Lot 26 from Lewis

Marquis and Jane Marquis his wife and H.V Copeland
and Agnes Copeland his wife and Jessica Coffin

widow to Defense Plant Corporation ified on

December 17 1942

Source Westsearch Resources Company

B-58 Grant Deed conveying all of Lot 27 from George

McDole and Grace McDole to Defense Plant Corporation
filed on November 30 1942

Source Westsearch Resources Company

B-7



B-59 Corporation Grant Deed conveying all of Lot 28 from

Title Insurance and Trust Company to Defense Plant

Corporation filed on January 19 1943

Source Westsearch Resources Company

B-60 Corporation Grant Deed conveying all of Lot 29 subject

to rights of entry and way including the right to enter and

construct pumping plants the right of way for pipes

ditches and canals as conveyed to the Dominguez Water

Company and the right of way and entry on roads and for

purposes of water lines and other uses from Title

Insurance and Trust Company to John Munholland

filed on March 13 1943

Source Westsearch Resources Company

B-61 Grant Deed conveying all of Lot 29 subject to rights of

entry and way including the right to enter and construct

pumping plants right of way for pipes ditches and canals

as conveyed to the Dominguez Water Company and right

of way and entry on roads and for purposes of water lines

and other uses from John Munholland and Lulu

Munholland to Defense Plant Corporation filed on

March 13 1943

Source Westsearch Resources Company

B-62 Grant Deed conveying an undivided one-half interest in

Lot 31 from Caroline Grossourth to Defense Plant

Corporation filed on February 15 1943

Source Westsearch Resources Company

B-63 Order Confirming Sale of Real Estate

In the Matter of the Estate of Morris Levy also known

as Morris Levy of Lot 30 and an undivided one-half

interest in Lot 31 to Defense Plant Corporation filed on

February 15 1943

Source Westsearch Resources Company

B-64 Deed of Executor conveying Lot 30 and an undivided

one-half interest in Lot 31 from Leo Levy as the duly

appointed qualified and acting Executor of the Last Will

and Testament of Moths Levy to Defense Plant

Corporation ified on February 15 1943

Source Westsearch Resources Company

B-65 Grant Deed conveying Lot 32 subject to right of entry and

way for transmission and flow of water and right to enter

and construct pumping plants and right of way for pipes

as conveyed to the Dominguez Water Company from

Samuel Marcuse and Sarah Wolf Marcuse to American

Trading Company Ltd filed December 17 1937

Source Westsearch Resources Company

B-8



B-66 Corporation Grant Deed conveying Lot 32 subject to the

right of entry and way for the transmission and flow of

water and the right to enter and construct pumping plants

and the right of way for pipes as conveyed to the

Dominguez Water Company also subject to the right of

way for Title Insurance and Trust Company to maintain

and repair pipes for conducting water for irrigation and

other uses from American Trading Company Ltd to

Lester Marcuse and Marguerite Effie MacDonald
filed on July 1940

Source Westsearch Resources Company

B-67 Grant Deed conveying Lot 32 from Lester Marcuse

and Marguerite Effie Marcuse to Francis Edmonds filed

on April 1941

Source Westsearch Resources Company

B-68 Grant Deed conveying Lot 32 from Francis Edmonds and

Charlotte Edmonds to Defense Plant Corporation ified

on February 19 1943

Source Westsearch Resources Company

B-69 Quitclaim Deed quitclaiming Lot 32 from American

Trading Company Ltd to Defense Plant Corporation
filed on February 19 1943

Source Westsearch Resources Company

13-70 Quitclaim Deed quitclaiming Lot 32 from Samuel

Marcuse to Defense Plant Corporation filed on

February 19 1943

Source Westsearch Resources Company

B-71 Grant Deed conveying all of Lot 41 except the Southerly

155 feet thereof from Olive Bovee and Lee Bovee
to Defense Plant Corporation filed on November 25
1942

Source Westsearch Resources Company

B-72 Grant Deed conveying the Southerly 155 feet of Lot 41

subject to all conditions easements restrictions and

rights of way of record from Samuel Fegen Betty Fegen
Gardner and Solomon Fegen as Trustees under the terms

and conditions of Trust Agreement dated July 13 1938
recorded in Book 19514 Page 18 to Defense Plant

Corporation filed on December 1943

Source Westsearch Resources Company

B-73 Quitclaim Deed quitclaiming all Lot 42 from Bertisch

and Anna Bertisch to Max Rosenblatt and Mary
Rosenblatt filed on May 1943

Source Westsearch Resources Company

B-9



B-74 Grant Deed conveying all of Lot 42 from Max Rosenblatt

and Mary Rosenblatt husband and wife and William

Redmond and Mamie Redmond to Defense Plant

Corporation filed on May 1943

Source Westsearch Resources Company

B-75 Grant Deed conveying Lot 42 from Jenny Epstein

Edeistein to Defense Plant Corporation filed on May
1943

Source Westsearch Resources Company

B-76 Grant Deed conveying Lot 42 from Abe Rosenfeld and

Helen Rosenfeld to Defense Plant Corporation ified on

May 1943

Source Westsearch Resources Company

B-77 Corporation Grant Deed conveying Lot 42 from Title

Insurance and Trust Company to Abe Rosenfeld Mrs
Epstein Max Rosenblet and W.P Redmond filed on

May 1943

Source Westsearch Resources Company

B-78 Grant Deed conveying an undivided one-third interest in

portion of Lot 43 reserving easements for road purposes
and right of way for public utilities from Beverly
Motter to The Gagnon Company Inc filed on Februa

ry 1944

Source Westsearch Resources Company

B-79 Quit Claim Deed quitclaiming an undivided one-third

interest in Lot 43 from Estelle Pearl to Beverly Mottor
filed on February 1944

Source Westsearch Resources Company

B-80 Final Judgment and Decree in Condemnation decreeing

just compensation to be paid to A.D Gagnon for the

taldng of the defendants undivided one-third interest in

portions of Lot 43 on June 30 1944 by the United States

of America from Certain Parcels of Land in the City and

County of Los Angeles State of California ified on

June 12 1945

Source Westsearch Resources Company

B-81 Final Judgment and Decree in Condemnation decrees just

compensation to be paid to Minnie Marcus for the taking

of the defendants undivided two-thirds interest in portions

of Lot 43 on June 30 1944 by the United States of

America from Certain Parcels of Land in the City and

County of Los Angeles State of California filed on

June25 1945

Source Westsearch Resources Company

B-10



B-82 Final Judgment and Decree in Condemnation decreeing

just compensation to be paid to Lily Berveiler for taking

of her one-half interest in portions of Lot 43 on July 30
1944 by the United States of America from Certain

Parcels of Land in the City and County of Los Angeles
State of California filed on July 23 1945

Source Westsearch Resources Company

B-83 Final Judgment and Decree in Condemnation Decrees of

just compensation to be paid to Edith Berveilers for

the taking of her undivided one-half interest in portions

of Lot 43 on June 30 .1944 by the United States of

America from Certain Parcels of Land in the City and

County of Los Angeles State of California filed on

June25 1946

Source Westsearch Resources Company

B-84 Grant Deed conveying Lot 44 from Charles Dooros

and Jessie Dooros to Defense Plant Corporation filed

on February 17 1943

Source Westsearch Resources Company

B-85 Grant Deed conveying portion of Lot 45 to Joseph
DieM from Defense Plant Corporation filed on

February 1943

Source Westsearch Resources Company

B-86 Grant Deed conveying the East 395 feet of Lot 45

excluding the easternmost 15 feet from James

McKerlie and Ruth McKerlie to Defense Plant

Corporation filed on December 1942

Source Westsearch Resources Company

B-87 Indenture quitclairning that portion of Lot 45 described in

the Grant Deed dated October 15 1942 from Joseph
DieM to James McKerlie ified on December 1942

Source Westsearch Resources Company

B-88 Final Judgment and Decree in Condemnation decreesing

just compensation to be paid to persons including Eli

Friedman for taking of portion of Lot 45 on June 30
1944 by the United States of America from Certain

Parcels of Land in the City of Los Angeles County of

Los Angeles State of California ified on February 15
1945

B-89 Grant Deed conveying to each an undivided one-sixth

interest in Section of Lot 46 from C.C Nichols to F.C
Nichols unmarried and Mary Edith Nichols Negus ified

on January 21 1930

Source Westsearch Resources Company

B-il



B-90 Grant Deed conveying an undivided one-half interest in

Section of Lot 46 from Mary Edith Nichols Negus to

Frank Culver Nichols filed on January 1931

Source Westsearch Resources Company

B-91 Grant Deed conveying Section of Lot 46 from Frank

Culver Nichols also known as Nichols and Sallie

Stevens Nichols to Defense Plant Corporation filed on

December 17 1942

Source Westsearch Resources Company

B-92 Grant Deed conveying Section of Tract 46 from Arthur

Schoenberg and Ruth Hahn to Defense Plant

Corporation filed on January 27 1944

Source Westsearch Resources Company

B-93 CommissionersDeed conveying portion of Lot 46 from

Loshoncy as Commissioner to Defense Plant

Corporation filed on June 15 1944

Source Westsearch Resources Company

B-94 Grant Deed conveying all of Lot 47 from George

Henkel also known as Henkel and Alvina Henkel
to Norman Henkel filed on March 27 1934

Source Westsearch Resources Company

B-95 Grant Deed recorded to correct legal description in deed

dated March 27 1934 recorded in Book 12643 page 28

affecting Lot 47 in conveyance from George Henkel
also known as G.V Henkel and Alvina Henkel to

Norman Henkel filed on December 1964

Source Westsearch Resources Company

B-96 Grant Deed conveying all of Lot 47 from Norman

Henkel and Margaret Henkel to Defense Plant

Corporation filed on July 1943

Source Westsearch Resources Company

B-97 Quitclaim Deed quitclaiming Section of Lot 48 from

Louise Lens to Douglas ified on December 10
1943

Source Westsearch Resources Company

B-98 Grant Deed conveying Section of Lot 48 and right of

way for driveway purposes from Abruham Finkelstein and

Adel Finkelstein to Defense Plant Corporation filed on
November 28 1942

Source Westsearch Resources Company

B-99 CommissionersDeed conveying Section of Lot 48

from G.M Carpenter as Commissioner to Clinton

Douglas filed on January 1943

Source Westsearch Resources Company
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B-100 Grant Deed conveying Section of Lot 48 from Clinton

Douglas also known as C.R Douglas and XXX
Douglas to Defense Plant Corporation filed on

January 1943 The wifes name is illegible on the

document reviewed

Source Westsearch Resources Company

B-101 Grant Deed conveying Section of Lot 48 including

right of way for driveway purposes from Louis Schwartz

and Jeannette Schwartz to Defense Plant Corporation
filed on February 19 1943

Source Westsearch Resources Company

B-102 Grant Deed conveying Section of Lot 48 with right of

way for driveway purposes from Benjamin Kendal to

Defense Plant Corporation ified on April 24 1943

Source Westsearch Resources Company

B-103 Final Judgment and Decree in Condemnation decreeing

just compensation to be paid to Soteras Construction

Company Ltd for the taldng of portions of Lot 48 on

June 30 1944 by the United States of America from

Certain Parcels of Land in the City of Los Angeles

County of Los Angeles State of California filed on

October25 1944

Source Westsearch Resources Company

B-104 Final Judgment and Decree in Condemnation decreeing

just compensation to be paid to parties including Ida Kroll

for the taldng of portions of Lot 48 on June 30 1944 by
the United States of America from Certain Parcels of

Land in the City of Los Angeles County of Los Angeles
State of California ified on December 28 1944

Source Westsearch Resources Company

B-lOS Final Judgment and Decree in Condemnation decreeing

just compensation to be paid to Albert Simon and Abe
Richman Executors of the Estate of Anna Abrums for the

taldng of portion of Lot 48 including an easement for

driveway purposes on June 30 1944 by the United States

of America from Certain Parcels of Land in the City of

Los Angeles County of Los Angeles State of California

filed on February 12 1945

Source Westsearch Resources Company

B-106 Final Judgment and Decree in Condemnation decreeing

just compensation to be paid to Tulle Gold for portions of

Lot 48 vesting in Plaintiff on June 30 1944 by the

United States of America from Certain Parcels of Land in

the City of Los Angeles County of Los Angeles State of

California filed on March 16 1945

Source Westsearch Resources Company
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B-107 Final Judgment and Decree in Condemnation and

Judgment for Deficiency decreeing just compensation to

be paid to William Wiliner and Anna Willner for the

taking of defendants undivided one-half interest in

portions of Lot 48 taken and vested in Plaintiff on

June 30 1944 by the United States of America from

Certain Parcels of Land in the City of Los Angeles

County of Los Angeles State of California filed on

March 16 1945

Source Westsearch Resources Company

B-108 Final Judgment and Decree in Condemnation and

Judgment for Deficiency Decrees of just compensation to

be paid to Rose Plotnik for the taking of the defendants

undivided one-half interest in portions of Lot 48 on

June 30 1944 by the United States of America from

Certain Parcels of Land in the City of Los Angeles

County of Los Angeles State of California filed on

April 18 1945

Source Westsearch Resources Company

B-i Amended Final Judgment and Decree in Condemnation

decreeing just compensation to be paid to William Willner

and Anna Wiliner for the taking of the defendants

undivided one-half interest in portions of Lot 48 on

June 30 1944 by the United States of America from

Certain Parcels of Land in the City and County of Los

Angeles State of California filed on July 1945
Source Westsearch Resources Company

B-i 10 Final Judgment and Decree in Condemnation decreeing

of just compensation to be paid to Dolores Buck daughter
of Alex Gersztewt deceased for the taking of portions of

Lot 48 on June 30 1944 bu the United States of America

from Certain Parcels of Land in the City and County of

Los Angeles State of California filed on September
1945

Source Westsearch Resources Company

B-ill Findings of Fact Conclusions of Law Final Judgment

and Decree in Condemnation decreeing just compensation

to be paid to Nat Kahn for the taking of portions of

Lot 48 on June 24 1944 from the United States of

America from Certain Parcels of Land in the County of

Los Angeles State of California City of Los Angeles

Municipal Corporation filed on February 24 1949

Source Westsearch Resources Company
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B-i 12 Findings of Fact Conclusions of Law Final Judgment
and Decree in Condemnation decreeing just compensation
to be paid to Ida Heyman for the taking of portions of

Lot 48 on June 30 1944 by the United States of America

from Certain Parcels of land in the County of Los

Angeles State of California City of Los Angeles

Municipal Corporation filed on February 24 1949

Source Westsearch Resources Company

B-i 13 Findings of Fact Conclusions of Law Final Judgment
and Decree in Condemnation decreeing just compensation

to be paid to Dave Jeffee for the taking of portions of

Lot 48 on June 30 1944 by the United States of America

from Certain Parcels of Land in the County of Los

Angeles State of California City of Los Angeles

Municipal Corporation filed on March 22 1949

Source Westsearch Resources Company

B-i 14 Grant Deed conveying all of Lot 54 from Harry
Gilbert and Rachel Gilbert to John Hill and Teresa Hill

filed on July 20 1939

Source Westsearch Resources Company

B-i 15 Grant Deed conveying all of Lot 54 from John Hill

and Teresa Hill to Defense Plant Corporation filed on

December 17 1942

Source Westsearch Resources Company

B-i 16 Corporation Grant Deed conveying all of Lot 55 from

Union-That-Nothing-Be-Lost Inc to Defense Plant

Corporation December 22 1942

Source Westsearch Resources Company

B-ill Grant Deed conveying Section of Lot 56 from The First

National Bank of Vista to Arthur Schleicher and Evlyn

Schleicher filed on March 20 1939

The date filed was illegible on this document The

documents on either side of it were filed in 1939 on

March 20 and March 21 It appeared the date the

document filed was March 20 rather than March 21
Source Westsearch Resources Company

B-118 Grant Deed conveying Section of Lot 56 from The First

National Bank of Vista to Arthur Schleicher and Evlyn

Schleicher filed on March 20 1939

Source Westsearch Resources Company

B-i 19 Grant Deed conveying Section of Lot 56 from Arthur

Schleicher and Evlyn Schleicher to Defense Plant

Corporation filed on November 19 1942

Source Westsearch Resources Company
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B-120 Quitclaim Deed quitclaiming all of Lot 56 excepting and

reserving rights of way and easements for existing water

lines and the right to maintain and repair them from

Dominguez Water Corporation to Defense Plant

Corporation filed on November 19 1942 42 is

illegible

Source Westsearch Resources Company

B-121 Grant Deed conveying Section of Lot 56 from Fred

Langer and Claire Langer to Defense Plant

Corporation filed on November 27 1942

Source Westsearch Resources Company

B-122 Grant Deed conveying the North one-half of Lot 56

Section from Alexander Hamilton and Lenora

Hamilton to Defense Plant Corporation ified on

November 28 1942

Source Westsearch Resources Company

B-123 Trustees Deed Upon Sale conveying all of Lot 57 from

Title Insurance and Trust Company to Jessie Carter

White ified on March 1937

Source Westsearch Resources Company

B-124 Grant Deed conveying all of Lot 57 from Jessie Carter

White to Defense Plant Corporation flied on

November 30 1942

Source Westsearch Resources Company

B-125 Grant Deed Conveys Lot 66 from P.E Nelson to Defense

Plant Corporation filed on December 16 1942

Source Westsearch Resources Company

B-126 Grant Deed conveying Lot 67 subject to lien from Three

Brothers Service Ltd corporation H.OGrodnick
single man Daniel Rubenstein and Sadie Rubenstein his

wife and David Rubenstein and Dena Rubenstein to

Defense Plant Corporation filed on December 1942

Source Westsearch Resources Company

B-127 Grant Deed conveying portion of Lot 68 from Harry
Green and Elizabeth Green to Defense Plant

Corporation filed on December 1942

Source Westsearch Resources Company

B-128 Grant Deed conveying Lot 69 from Ethel

May Bechenhauer to Defense Plant Corporation ified on

May 12 1943

Source Westsearch Resources Company
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B-129 Order for Immediate Possession Under the Second War
Powers Act of 1942 orderingand adjudging that the United

States of America is vested with the right to immediate

and exclusive possession of Lots 13 through 48 inclusive

and Lots 54 through 69 inclusive subject an interest by the

City of Los Angeles and including portions of adjacent

streets filed as 2794-PH Civil in the District Court of the

United States in and for the Southern District of

California Central Division on March 1943

Source Westsearch Resources Company

B-130 Affidavit of Paul Lee in Support of Order for

Immediate Possession acknowledging that since the

Government took possession of property on August 12
1942 certain parties have received settlements and

payment for No 2794-PH filed in Civil in the District

Court of the United States in and for the Southern District

of California Central Division on March 1943

Source Westsearch Resources Company

B-131 Lis Pendens noticing the filing of Complaint in

Condemnation for certain the property subject to

easements for road purposes easements to the

Metropolitan Water District and subject to an interest

acquired by the City of Los Angeles recorded in Book

19438 Page 384 for the United States of America versus

Certain Parcels of Land in the County of Los Angeles
State of California filed on March 25 1943

Source Westsearch Resources Company

B-132 Quitclaim Deed quitclaimsing Lots 12 to 48 inclusive and

Lots 54 to 69 inclusive from Dominguez Water

Corporation to Defense Plant Corporation filed on

October 1943

Source Westsearch Resources Company

B-133 Corporation Quitclaim Deed quitclaiming Lots 12 to 48

inclusive and Lots 54 to 69 inclusive from Title Insurance

and Trust Company to Defense Plant Corporation filed

on October 1943

Source Westsearch Resources Company

B-134 Notice of Completion of Manufacturing Plant by

Goodyear Synthetic Rubber Corporation effecting Lots 19

through 30 and 43 through 48 given by Defense Plant

Corporation filed on September 21 1944

Source Westsearch Resources Company
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B-135 Declaration of Taking takes easements vested in the

Metropolitan Water District of Southern California

excepting and reserving to the same water transportation

permanent easement and right-of-way in Lots 62 63 64
65 66 67 68 and 69 by the United States of America

from Certain Interests in and to Certain Land in the

County of Los Angeles State of California Metropolitan

Water District of Southern California municipal

corporation et al filed as No 4453-Y in the District

Court of the United States in and for the Southern District

of California Central Division on May 14 1945

Source Westsearch Resources Company

B-136 Decree on Declaration of Taking adjudging and decreeing

immediate and exclusive possession of certain easements

vested in the Metropolitan Water District of Southern

California in portions of Lots 62 63 64 65 66 67 68

and 69 excepting the rights of the City of Los Angeles to

Northerly 100 feet excepting and reserving to the

Metropolitan Water District water transportation

permanent easement and right-of-way in Lots 62 63 64
65 66 67 68 and 69 by the United States of America

from Certain Interests in and to Certain Land in the

County of Los Angeles State of California Metropolitan

Water District of Southern California municipal

corporation filed on May 21 1945

Source Westsearch Resources Company

B-137 Amended Declaration of Taking amending the Declaration

of Taldng dated May 1945 including amendments to

the easements which were taken and those with excepted

interest to the Metropolitan Water District in Lots 62 63
64 65 66 67 68 and 69 by the United States of

America from Certain Interests in and to.Certain Land in

the County of Los Angeles State of California et aL
filed as No 4453-Y Civil in the District Court of the

United States in and for the Southern District of

California Central Division on January 31 1947

Source Westsearch Resources Company

B-138 Final Judgment and Decree in Condemnation and

Judgment for Deficiency decreeing just compensation for

the taking of right-of-way and removal of six-inch

gasoline pipeline owned by General Petroleum

Corporation in Lots 17 32 41 57 and 66 by United

States of America against Certain Parcels of Land in the

County of Los Angeles State of California et at filed

on September 23 1947

Source Westsearch Resources Company
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B-139 Final Judgment and Decree in Condemnation decreeing

just compensation to be paid to the City of Los Angeles
for the taking of portions of Rosemead Knox and

Francisco Streets by the United States of America ified

on November 21 1947
Source Westsearch Resources Company

B-140 Quitclaim Deed conveying property depicted in Figure

portions of Lots 24 35 48 and portion of Rosemead

Ave from Reconstruction Finance Corporation to

Columbia Steel Company ified on December 22 1948

Source Westsearch Resources Company

B-141 Corporation Quitclaim Deed quitclaiming all interest in

Tract 4671 from Title Insurance and Trust Company to

Dominguez Estate Company field on February 28 1952

Source Westsearch Resources Company

B-142 Quitclaim Deed quitclaiming rights of way and easements

for the purpose of laying installing repairing replacing

and maintaining water pipes and mains and other

necessary water service equipment and material from

Dominguez Estate Company to Dominguez Water

Corporation filed on February 28 1952

Source Westsearch Resources Company

B-143 Complaint in Condemnation demanding judgment that

portions of Lots 24 25 and 48 including portions of

Rosemead Avenue condemned ified by the United States

of America against 214 Acres of Land More or Less in

the County of Los Angeles State of California County of

Los Angeles body politic and corporate State of

California corporation sovereign Columbia-Geneva

Steel Division U.S Steel Company corporation and

unknown owners on March 31 1952

Source Westsearch Resources Company

B-1 Deed granting portions of Lots 24 25 and 48 as well as

property outside the site boundary subject to easements

vested in the instrument for water distribution systems

public street purposes public road and highway purposes
from United States Steel Company Columbia-Geneva
Steel Division to the United States of America fled on
December 10 1952

Source Westsearch Resources Company
B-l45 Deed quitclaiming all right title and interest in the

properties known as Plancors 963 929 and 611
excluding portions deeded to the Department of Water and

Power of the City of Los Angeles including portions of

streets and subject to pipeline easements from Rubber

Producing Facilities Disposal to Shell Chemical

Corporation filed on April 25 1955

Source Westsearch Resources Company
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B-146 Deed quitclaiming all right title and interest in pipeline

easement from Rubber Producing Facilities Disposal

Commission to Standard Oil Company of California ified

on April 25 1955

Source Westsearch Resources Company

B-147 Judgment Correcting Errors in the Records and Revesting
Certain Land and Stipulation Therefor correcting the

June 30 1944 Declaration of Taking B-94B to reflect

the taking subject to existing easements for public roads

and highways for public utilities for railroads and for

pipe lines of record and rights of way and easements

vested in Dominguez Water Corporation in United States

of America vs Certain Parcels of Land in the County of

Los Angeles State of California etc et al filed as No
2794-PH Civil in the United States District Court

Southern District of Calilornia Central Division on

July 20 1956

Source Westsearch Resources Company

B-148 Assignment and Transfer of Sanitary Sewer Line

quitclaiming interest in sanitary sewer lines located in

Lots 37-47 from Shell Chemical Corporation to County

Sanitation District No of Los Angeles County ified on

February 27 1958

Source Westsearch Resources Company

B-149 License Agreement granting license and privilege to lay

construct maintain operate and repair pipe lines in

portions of Lots 19 20 30 and 43 by Shell Chemical

Corporation to Standard Oil Company of California ified

on January 1959

Source Westsearch Resources Company

B-iSO Quitclaim Deed quitclaiming interest in portions of

Lots 24 25 and 48 reserving perpetual right to

discharge storm and surface drainage water into drainage

facilities from The United States of America to the City

of Los Angeles filed on August 14 1959

Source Westsearch Resources Company

B-iS Motion for Order of Dismissal and Order Thereon

dismissing the condemnation proceeding dated March 31
1952 with regard to portions of Lots 24 25 and 48 in

United States of America vs.214 Acres of Land more or

less in Los Angeles County State of California

Columbia-Geneva Steel Division United States Steel

Company corporation et al filed as No l397l-WB in

the United States District Court Southern District of

California Central Division on August 1959

Source Westsearch Resources Company
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B-152 Mechanics Lien claiming lien on portions of

Lots 54-59 commonly described as 19821 Hamilton

Street filed by Sully-Miller Contracting Company against

Shell Chemical Co on May 1970

Source Westsearch Resources Company

B-153 Mechanics Lien claiming lien on 19821 Hamilton

Street filed by M.O Dion Sons Inc against Shell

Chemical Co on May 20 1970

Source Westsearch Resources Company

B-154 Mechanics Lien claiming lien on 19821 So Hamilton

Street filed by DeCristo Concrete Accessory Co Inc

against Shell Chemical Company on June 1970

Source Westsearch Resources Company

B-155 Mechanics Lien claiming lien on 19821 South Hamilton

Street for Effluent Project 131-4-LAX filed by Koch

Steel Company against Shell Chemical Company on

June 1970

Source Westsearch Resources Company

B-156 Mechanics Lien claiming lien on 19821 Hamilton
Lot 69 for construction of 1500000 gallon storage tank

filed by Maas Feduska Inc dba Horn Barker against

Shell Oil Co dba Shell Chemical Co on June 15 1970

Source Westsearch Resources Company

B-157 Mechanics Lien claiming lien on 19821 So Hamilton

St for performing work on waste water treatment plant

filed by Instrument Systems Company against Shell

Chemical Corporation on July 10 1970

Source Westsearch Resources Company

B-158 Mechanics Lien claiming lien on 19821 South

Hamilton Lot 54 thru Lot 69 filed by San Pedro Rentals

Inc against Shell Oil Company Shell Chemical Division

on August 1970

Source Westsearch Resources Company

B-159 Mechanics Lien claiming lien on Shell Chemical

Company Torrance Plant Lots 54-59 filed by G.W Van

Fossan Inc against Shell Chemical Company on

September 10 1970

Source Westsearch Resources Company
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B-160 Waiver of Damages Indemnification Agreement and

Right of Ingress and Egress-Covenant to Run with the

Land granting the City the right of ingress and egress and

easement of right of way In consideration of the City of

Los Angeles granting permission to Shell Chemical

Company to install construct and maintain pipeline

across Vermont Avenue south of Knox Avenue from Shell

Chemical Company division of Shell Oil Company to

City of Los Angeles-Department of Public Works filed

on October 1970

Source Westsearch Resources Company

B-161 Notice of Lis Pendens Notice title to 54-69 also known as

19821 South Hamilton Street is in question filed by
Instrument Systems Company against Houben Industries

Inc corporation Shell Oil Company corporation and

Shell Chemical Company corporation and Does

through on October 1970

Source Westsearch Resources Company

B-162 Irrevocable Offer to Dedicate an easement for public

street purposes in portions of Lots 12 13 36 and 37 54

and 57 inclusive 41-48 inclusive 37-40 inclusive and

58-61 inclusive from Shell Chemical Company
Division of Shell Oil Company to The City of Los

Angeles filed on October 1971

Source Westsearch Resources Company

B-163 Grant of Right of Way conveying right of way and

easement to lay and install one or more underground

pipelines for the purpose of transporting oil petroleum or

any of its products gas water and other substances from

Shell Oil Company to Four Corners Pipeline Company
filed on December 12 1972

Source Westsearch Resources Company

B-164 Grant of Right of Way conveying right of way and

easement to lay and install one or more underground

pipelines for the purpose of transporting oil petroleum or

any of its products gas water and any other substances

from Shell Oil Company to Mobil Oil Corporation filed

on December 12 1972

Source Westsearch Resources Company

B-165 Corporation Grant Deed conveying Lots 14 through 35
36 through 48 54 through 60 and 63 through 69 from

Shell Oil Company to CC Western Development

Co Inc December 15 1972

Source Westsearch Resources Company
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B-166 Corporation Grant Deed Conveys portions of Lots 13 36
37 61 and 62 from Shell Oil Company to International

Property Development Co filed on December 15 1972

Source Westsearch Resources Company

B-167 Short Form of Lease Lease affecting portions of Lots 59
60 and 63-67 between CC Western development Co
Inc and Shell Oil Company filed on December 15 1972

Source Westsearch Resources Company

B-168 Short Form of Lease affecting portions of Lots 61 and 62

between International Property Development Co and

Shell Oil Company filed on December 15 1972

Source Westsearch Resources Company

B-169 Assignment of Lessors Interest in Lease with Shell Oil

Company affecting Lots 59 aid 60 and Lots 63 through
67 inclusive from CC Western Development Co
Inc and Wells Fargo Bank National Association ified

on December 15 1972

Source Westsearch Resources Company

B-170 Assignment of Lessors Interest in Lease with Shell Oil

Company affecting Lots 61 and 62 from International

Property Development Co to Wells Fargo Bank National

Association filed on December 15 1972

Source Westsearch Resources Company

B-171 Assignment of Lease for Security assigning lease with

Shell Oil Company affecting Lots 59 and 60 and Lots 63

through 67 inclusive from CC Western Development

Co Inc to Wells Fargo Mortgage Investors ified on

December 15 1972

Source Westsearch Resources Company

B-l72 Assignment of Lease for Security assigning lease with

Shell Oil Company dated December 15 1972 affecting

Lots 61 and 62 from International Property Development
Co to Wells Fargo Mortgage Investors ified on

December 15 1972

Source Westsearch Resources Company

B-173 Quitclaim quitclaiming License Agreement dated

September 1958 from Standard Oil Company of

California to Owners of Record ified on February
1973

Source Westsearch Resources Company

B-174 Mechanics Lien claiming lien on 19821 Hamilton

Avenue filed by Signal Hill Electric Inc against Shell

Chemical Company on April 20 1973

Source Westsearch Resources Company
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B-175 Corporation Quitclaim Deed quitclaiming interest in the

northern portion of Lot 13 from International Property

Development Co to CC Western Development Co
Inc filed on August 23 1974

Source Westsearch Resources Company

B-176 Assignment of Pipeline Rights conveying righti for the

construction operation maintenance or removal of one

pipeline for the transportation of liquids or gases or

mixtures within the right of way granted to Four Corners

by Shell Oil Company on December 11 1972 from Four

Corners Pipe Line Company to Standard Gas Company
filed on September 18 1974

Source Westsearch Resources Company

B-177 Grant of Rights conveying public street and highway

rights in portions of Lots 37 and 61 from The City of Los

Angeles municipal corporation and the Department of

Water and Power of the City of Los Angeles to the Board

of Public Works of the City of Los Angeles filed on

December 13 1974

Source Westsearch Resources Company

B-178 Declaration of Covenants and Restrictions States intention

to develop property as an industrial center and lists

restrictions for use of the property located in or contained

in or regarding Tracts 32036 and 20967 filed by CCF
Western Development Co Inc on March 28 1975

Source Westsearch Resources Company

B-l79 Corporation Grant Deed conveying Lot of Tract 32036

reserving easements for railroad drill track and storm

drainage from CCF Western Development Co Inc to

Associated Steel Industries Inc ified on March 31
1975

Source Westsearch Resources Company

B-180 Corporation Grant Deed granting Parcel of Parcel Map
L.A No 3041 along with non-exclusive underground

utility easement in portions of Tract No 32036 from

CCF Western Development Co Inc to Amoco
Chemicals Corporation filed on September 12 1975
Source Westsearch Resources Company

B-181 Grant of Easement conveying an easement for repair and

maintenance of fire protection pump stations and attendant

pipe systems on portion of Lots 54 and 55 of Tract 4671

from CCF Western Development Co Inc to Golden

Eagle Refining Company Inc filed on September 26
1975

Source Westsearch Resources Company
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B-182 Amendment to Declaration of Covenants and Restrictions

includings modifications of the Restricted Area as

described in the Declaration of Covenants and Restrictions

dated March 28 1974 filed by CCF Western

Development Co Inc on September 26 1975

Source Westsearch Resources Company

B-183 Corporation Grant Deed conveying Lots 56-60 and 63-69

of Tract 4671 excepting the property included in the

December 15 1972 lease with Shell Oil Company from

CCF Western Development Co Inc.to Golden Eagle

Refining Company Inc filed on September 26 1975

Source Westsearch Resources Company

B-184 Assignment of Lease assigning the December 15 1972

lease with Shell Oil Company from CCF Western

Development Co Inc to Golden Eagle Refining

Company Inc filed on September 26 1975

Source Westsearch Resources Company

B-185 Corporation Grant Deed conveying Parcel of Parcel

Map Los Angeles No 3037 excepting railroad drill

track easement from CCF Western Development Co
Inc to Pierre Naamo filed on October 1975

Source Westsearch Resources Company

B-186 Grant of Easement granting an easement for railroad

transportation and communication purposes over portions

of Lots 12 and 13 of Tract 4671 from International

Property Development Co to Southern Pacific

Transportation Company filed on March 1976

Source Westsearch Resources Company

B-187 Grant of Easement granting an easement for railroad

transportation and communication purposes over portions

of Lot Tract 32036 from CCF Western Development

Co Inc to Southern Pacific Transportation Company
ified on March 1976

Source Westsearch Resources Company

B-188 Assignment of Easement assigning easement for railroad

transportation and communication purposes previously

reserved in the corporation Grant Deed dated March 28
1975 B-196 in Lot of Tract 32036 from CCF
Western Development Co Inc to Southern Pacific

Transportation Company filed on March 1976

Source Westsearch Resources Company

B-189 Corporation Grant Deed conveying Parcel of Parcel

Map L.A No 3109 from CCF Western Development

Co Inc to Hoya Lens of America Inc fileld on

November 18 1975

Source Westsearch Resources Company
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B-190 Corporation Grant Deed conveying Parcel of Parcel

Map LA No 3036 from CCF Western Development

Co Inc to State of Kuwait filed on April 1976

Source Westsearch Resources Company

B-191 Deed of Trust between Associated Steel Industries Inc

and Continental Auxiliary Company with Bank of

America National Trust and Savings Association as

beneficiary using using Lot of Tract No 32036 as

security for payment of promissory note filed on

April 1976

Source Westsearch Resources Company

B-192 Memorandum of Lease Lease affecting Parcel of Parcel

Map Los Angeles No 3037 between Pierre Naamo and

Jean Pierre Products mc filed on February 10 1975

Source Westsearch Resources Company

B-193 Corporation Quitclaim Deed quitclaiming property in the

lease affecting Lots 61 and 62 of Tract No 4671 dated

March 15 1972 reserving pipeline easement from Shell

Oil Company to International Property Development Co
filed on March 11 1976

Source Westsearch Resources Company

B-194 Corporation Quitclaim Deed quitclaiming property subject

to lease in Lots 59 60 63 through 67 inclusive of Tract

No 4671 dated March 15 1972 from Shell Oil Company
to Golden Eagle Refining Company Inc ified on

March 13 1976

Source Westsearch Resources Company

B-195 Corporation Grant Deed conveying interest in Lots 21-28

45-48 54 55 13 36 37 61 and 62 of Tract 4671 and

Parcels and of LA No 3041 Parcels and

of L.A No 3036 Parcel of L.A No 3037 Parcel

of L.A No 3109 and Parcels and of Tract No
32036 from CCF Western Development Co Inc
California corporation and International Property

Development Co corporation to CCF Western

Properties Inc ified on March 17 1976

Source Westsearch Resources Company

B-196 Corporation Grant Deed conveys an undivided one-half

interest in the property described in B-195 from

Willowdale Investments Inc to CCF-Wfflowdale

Western Properties filed on March 17 1976

Source Westsearch Resources Company
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B-197 Corporation Grant Deed conveying an undivided one-half

interest in the property described in B-195 from CCF
Western Properties Inc to Willowdale Investments Inc
filed on March 17 1976

Source Westsearch Resources Company

B-198 Corporation Grant Deed conveying an undivided one-half

interest in the property described in B-195 from CCF
Western Properties Inc to CCF-Willowdale Western

Properties filed on March 17 1976

Source Westsearch Resources Company

B-199 Assignment of the Lessors Interest in Leases to CCF
Western Properties Inc assigning interest in unrecorded

leases affecting the property described in B-195 from

CCF Western DevelopmentCo Inc to CCF Western

Properties Inc filed on March 17 1976

Source Westsearch Resources Company

B-200 Assignment of One-Half of the Lessor-s Interest in Leases

to Willowdale Investments Inc assigning an undivided

one-half interest in unrecorded leases affecting the

property described in B-195 from CCF Western

Properties Inc to Willowdale Investments Inc filed on

March 17 1976

Source Westsearch Resources Company

B-201 Assignment of One-Half of the Lessor-s Interest in Leases

to CCF Willowdale Western Property assigning an

undivided one-half interest in unrecorded leases affecting

the property described in B-195 from CCF Western

Properties Inc to CC F-Willowdale Western

Properties filed on March 17 1976

Source Westsearch Resources Company

B-202 Assignment of One-Half of the Lessors Interest in Leases

to CCF-Willowdale Western Properties assigning an

undivided one-half interest in unrecorded leases affecting

the property described in B-l95 from Willowdale

Investments Inc to CCF-Willowdale Western

Properties filed on March 17 1976

Source Westsearch Resources Company

B-203 Grant Deed conveying portion of Parcel of Parcel

Map L.A No 3109 or Parcel of 3208 excepting an

easement for railroad transportation communication

utility storm drainage and related purposes from CCF
Willowdale Western Properties to Kosuga Furniture Inc
filed on June 30 1976

Source Westsearch Resources Company
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B-204 Short Form Deed of Trust and Assignment of Rents

between Associated Steel Industries Inc and Title

Insurance and Trust Company with Ferro Union

Corporation as the beneficiary The Deed uses Lot

Tract No 32036 as security for payment of promissory

note filed on August 30 1976

Source Westsearch Resources Company

B-205 Grant Deed conveying Parcel of Parcel Map L.A No
3208 reserving an easement for railroad transportation

communication utility storm drainage and related

purposes from CCF Willowdale Western Properties

partnership to California Toyoshima Co Inc filed on

September 17 1976

Source Westsearch Resources Company

B-206 Individual Grant Deed Conveys Parcel of Parcel map
LA No 3209 reserving an easement for railroad

transportation communication utility storm drainage and

related purposes from CCF Willowthle Western

Properties to Edelbrock Corp filed on August 1976

Source Westsearch Resources Company

B-207 Grant Deed conveying Parcel of Parcel Map LA No
3041 reserving an easement for railroad spur track

purposes railroad transportation communication storm

drainage and related purposes from CCF Willowdale

Western Properties to Intset Investment Group ified on

August 17 1976

Source Westsearch Resources Company

B-208 Partnership Grant Deed conveying Lots 1-28 45-48 54

55 13363761 and 62 of Tract 4671 Parcels

of L.A No 3036 Parcel of L.A No 3037 Parcel

of L.A No 3208 Parcels and of 3209 Parcel

of L.A No 3041 and Parcels A-N of L.A No 3138

from CCF Wilowdale Western Properties to Cadillac

Fairview/California Inc filed on October 29 1976

Source Westsearch Resources Company

B-209 Assignment of the Lessors Interest in Leases to Cadillac

Fairview/California Inc assigning interest in unrecorded

leases affecting the property described in B-208 from

CCF Willowdale Western Properties to Cadillac

Fairview/California Inc California corporation

formerly known as Willowdale Investments Inc filed

on October29 1976

Source Westsearch Resources Company
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Other deeds to Cadillac Fairview after October 28 1976 conveyance

B-210 Grant of Easement grantings easement and right of way
for underground natural gas water electrical and sewer

systems and telephone telegraph and communication

systems in the southerly 17 feet of Lot 45 excepting the

Southerly feet from Golden Star Associates Ltd to

Cadillac Fairview/California Inc filed on May 19 1977

Source Westsearch Resources Company

B-211 Corporation Grant Deed conveying Parcel of LA No
3041 and nonexclusive underground utility easement

from Amoco Chemical Corporation to Cadillac

Fairview/California Inc ified on August 30 1979

Source Westsearch Resources Company

B-2l2 Grant Deed granting portions of Lots 24 25 and 48 of

Tract 4671 reserving easement for public street purposes
and reserving oil gas and mineral rights from The City of

Los Angeles to Cadillac Fairview/California Inc filed

on April 1980

Source Westsearch Resources Company

B-213 Corporation Grant Deed conveying portion of Lot 13 of

Tract No 4671 including the portion of Rosemead Street

adjacent to the Lot excepting the northerly 100 feet from

Western Waste Industries formerly known as WRH
Industries to Cadillac Fairview/California Inc filed on

May 1983

B-214 Los Angeles County Tax Assessor printout providing list

of the current owners of the Site property

13oc yjie j2ocue4-
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AGREEMENT. OF SETTLEMENT 

AND SPECIFIC RELEASES 

1. PARTIES: The parties to this Agreement of Settlement 

and Specific Releases ("Agreement") are Plaintiffs Amcena 

Properties, Inc. ("Amcena"), and BCI Coca-Cola Bottling Company 

of Los Angeles ("CCLA"), successor by merger to Coca-Cola 

Bottling Company of Los Angeles, and Defendants Shell Oil 

Company ("Shell"), The Dow Chemical Company ("Dow") and the 

United States of America ("United States"). Hereinafter, 

Shell, Dow and the United States are sometimes referred to 

collectively as the "Settling Defendants." Plaintiffs and the 

Settling Defendants are referred to in this Agreement 

collectively as the "Settling Parties." 

DEFINITIONS 

The following definitions shall apply in the 

construction of this Agreement. 

A. "Contamination" means all foreign 

substances, including but not limited to trash, debris, 

waste, chemicals, liquids, oil, gasoline, waste oil, .. 
hazardous substances (as defined in the Comprehensive 

Environmental Response, Compensation and Liability Act of 

1980 ("CERCLA"), 42 u.s.c. § 9601(14) and implementing 

regulations), hazardous materials as defined in § 25501(k) 
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of the California Health & Safety Code, and petroleum or 

any fraction thereof as used in CERCLA § 9601(14). 

B. "Property" means the Property locateq at 

what is commonly known as 19875 Pacific Gateway Drive in 

Torrance, California and more particularly described as: 

"Parcel c, as shown on 'Parcel Map - LA 

No. 3041,' in the County of Los Angeles, 

State of California as filed in Book 61, at 

Pages 81 and 82 of Parcel Maps, in the 

Office of the County Recorder of said 

County." 

c. "Surface Zone" means the first twelve (12) 

feet of soil (including air spaces and soil pore water) 

measured from the surface as of December 20, 1992, 

irrespective of the source. "Surface Zone Contamination" 

means Contamination found within the surface Zone, and 

"Surface Zone Contamination Claims" means any claim of any 

kind arising out of Contamination of the Surface Zone. 

"Deep Zone Contamination" means Contamination within the 

soil (including air spaces and soil pore water) and 

groundwater at all levels beneath the Surface Zone. 

A:\A004911Q.LZS;SMK 50049.09 

3/8/93 -2-



RECITALS 

1. Plaintiffs have filed claims now pending in case 

No. CV-91-5436 WMB (JRx) in the United states District Court 

for the Central District of California ("Court") entitled 

Amcena Properties, Inc. et al. v. Shell Oil company, et al. 

(the "Action"). The Action has been limited to soil 

contamination claims in accordance with case Management Order 

No. 2, a copy of which is attached hereto. The Action was 

filed by Amcena and CCLA on October 7, 1991 to recover the 

expenses they had incurred in investigating and remediating 

soil contamination found at the Property. CCLA currently owns­

the Property and Amcena is the prior owner who sold the 

Property to CCLA. The remedial work previously done on the 

Property was done at the expense of both plaintiffs. 

2. Plaintiffs filed claims in Case No. BC039196 in 

the superior Court of the state of California for the County of 

Los Angeles entitled Amcena Properties, Inc. et al. v. Shell 

oil Company, et al. (the "State Court Action") relating to, 

among other things, Contamination on the Property, which claims 

have been dismissed without prejudice subject to a tolling 

agreement entered into between the named parties in the State 

Court Action ("Tolling Agreement"); and 

3. The Settling Parties have agreed to settle all 

disputes between them that are presently asserted in the Action 
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on the terms and conditions set forth below. This Settlement 

Agreement is intended to be binding upon each of the Settling 

Parties, their successors and assignees. The right, duties and 

obligations of each of the Settling Parties are expressly 

contingent on the execution of this Agreement by each of them. 

4. The Settling Parties acknowledge that the 

characterization of the conditions on the site and development 

of the history of the site and neighboring properties may be 

incomplete. The Settling Parties have agreed to proceed with 

settlement and assume certain risks concerning discovered and 

undiscovered Surface Zone Contamination in Surface Zone soils -

on the Property which is the subject of this settlement. From 

Plaintiffs' perspective, those risks include but are not 

limited to the possibility that they are waiving for all times 

claims with respect to Contamination that they may not yet have 

discovered. As for Settling Defendants, those risks include 

but are not limited to the possibility that alternative sources 

of Surface Zone contamination may be discovered or that other 

defenses will become apparent with further investigation. 

Nevertheless, the Settling Parties intend by this Agreement to 

fully, finally and forever settle and release claims according 

to the terms of this Agreement, whether these claims now exist, 

may now exist, or may appear upon the discovery of additional 

facts. 
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Claims Reserved 

5. Certain claims, disputes and controversies 

between the Settling Parties will not be settled by this 

Agreement and are expressly reserved for resolution in later 

and separate proceedings, if necessary. The Settling Parties 

now agree for the purposes of this Settlement that the Action 

and its resolution will encompass only Plaintiffs' claims for 

Surface Zone Contamination, and that claims for Deep Zone 

Contamination will be excluded and preserved for later 

resolution. Claims and rights pertaining only to Deep Zone 

Contamination will be reserved pending completion of the 

Remedial Investigation/Feasibility Study ("RI/FS'') presently 

being conducted under an Administrative Order on Consent 

between the United States Environmental Protection Agency, Dow, 

Shell and the State of California. Surface Zone Contamination 

Claims will be dismissed with prejudice by Plaintiffs in 

exchange for payment of the settlement amount. Plaintiffs will 

execute releases in connection with the dismissed claims. 

6. Dow and the United States have agreed to a 

dismissal of Dow's cross-claim against the United States 

without prejudice. They have agreed to enter into a mutual 

tolling arrangement with respect to any claims Dow may have 

against the United States or the United States may have against 

Dow with respect to sums paid pursuant to this Agreement of 

Settlement so that any such claims may be adjusted judicially 
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at a later date if they are unable after good faith efforts to 

resolve their dispute by settlement. 

7. Since this settlement does not involve all 

parties to the Action, obtaining contribution and indemnity 

protection through judicial approval of this settlement is a 

condition of the Agreement. The Settling Parties have entered 

into this settlement in good faith after lengthy court-

supervised negotiations. The Settling Parties believe the 

settlement amount is fair, reasonable and is consistent with 

the purposes of CERCLA, considering the costs and risks of 

litigation, and the relative merits and potential value of the-

claims. 

NOW, THEREFORE, in consideration of the covenants, 

conditions, agreements, and releases contained herein, the 

Settling Parties agree as follows: 

1. Settlement Amount. The Settlement Amount for 

the surface Zone Contamination Claims will be $425,000. The 

obligation to pay the Settlement Amount will be joint and 

several among the Settling Defendants, whose shares in the 

Settlement Amount will be determined by a separate Settlement 

Allocation Agreement among' them. The allocation of shares as 

between Dow and the United States is subject to adjustment 

through a subsequent action for contribution andjor indemnity, 

as provided in paragraphs 6 and 7 below, but resolution of that 
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dispute will not affect the obligation to make payment 

according to· the Settlement Allocation Agreement of the 

Settling Defendants at the time provided in this paragraph, and 

that resolution will not in any way modify or prejudice the 

rights of the Plaintiffs under this Agreement. The Settlement 

Agreement will be paid jointly to the Plaintiffs by the· 

Settling Defendants within ninety 90 days following the date on 

which judicial approval of this settlement becomes final, as 

provided in paragraph 11 below. 

2. T~e payment of the Settlement Amount will be 

payable to and delivered to Plaintiffs' counsel, Sheppard, 

Mullin, Richter & Hampton, 333 South Hope Street, 48th Floor, 

Los Angeles, California 90071. Tender of payment as provided 

in this paragraph will satisfy the obligation for payment of 

the Settling Defendants, who will have no responsibility to the 

individual Plaintiffs for the allocation of the Settlement 

Amount as between the Plaintiffs. All obligations incumbent 

upon the parties under this Agreement will be fully enforceable 

upon this tender. 

3. Release and Reservation of Claims. In exchange 

for, and as a condition to, payment of the Settlement Amount, 

Plaintiffs Amcena and CCLA will give Shell, Dow and the United 

states their release of the Surface Zone Contamination Claims 

in the form attached to this Agreement as Appendix A. Amcena 

and CCLA will execute dismissals with prejudice of any claims 
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pending in the Action against the Settling Defendants, and in 

the State Action concerning the Surface Zone Contamination 

claims. Each party will bear its own costs. concerning the 

requirements of th'is Agreement, Amcena and CCLA are deemed to 

act severally, not jointly. 

4. As a condition for participation in the 

Settlement Amount, Shell agrees to provide Dow and Dow agrees 

to provide Shell, in the form attached to this Agreement as 

Appendix B, their mutual and limited release of any claims for 

contribution or indemnity with respect to the Action or the 

Settlement Amount paid under this settlement. In connection 

with payment of the Settlement Amount and the exchange of 

releases, Shell and Dow will dismiss with prejudice the third 

party claims and cross-claims raised against each other in the 

Action. 

5. As a condition for participation in the 

Settlement Amount, Shell agrees to provide the United States 

and the United states agrees to provide Shell, in the form 

attached to this Agreement as Appendix c, their mutual and 

limited releases of any claims for contribution or indemnity 

with respect to the Action or the Settlement Amount paid under 

this settlement. In connection with payment of the Settlement 

Amount and the exchange of releases, Shell and the United 

states will dismiss with prejudice the third party claims and 

cross-claims raised against each other in the Action. 
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6. A dispute remains between the United states and 

Dow as to their relative shares of the Settlement Amount. 

While each will pay its respective share of the settlement 

Amount as specified above in order to facilitate this 

settlement, and each believes that the settlement Amount is a 

fair and reasonable amount to pay in order to resolve the 

Surface Zone Contamination Claims, a dispute exists as to 

whether Dow is entitled to be held harmless by the United 

States under the terms of the operating agreement for the 

former styrene plant or on the basis of equitable principles 

relating to rights and obligations existing in connection with 

that agreement. Each reserves the right as to the other to 

seek a reallocation and adjustment of its contribution to this 

settlement at a later date. Therefore, as a condition for 

participation in the Settlement Amount, Dow and the United 

states have agreed to a dismissal without prejudice of Dow's 

cross-claim against the United States. The United states 

agrees that this Agreement of Settlement does not bar Dow from 

pursuing an action against the United States at a later date 

for contribution under Section 113 of CERCLA or under any other 

available theory with respect to the amounts paid by Dow in 

connection with this settlement. Conversely, Dow agrees that 

this Agreement of Settlement does not bar the United states 

from pursuing an action against Dow at a later date for 

contribution under Section 113 of CERCLA or under any other 

available theory with respect to the amounts paid by the United 

States in connection with this settlement. 
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7. Tolling Agreement. The reservation of rights 

described in the previous paragraph will be subject to a 

tolling agreement with respect to the applicable statute of 

limitations. The United States agrees that the statute of 

limitations with respect to the claims preserved by Dow will be 

tolled and will not begin to run again until one year will have 

passed following the date on which judgment will become final 

in the action entitled Cadillac Fairview/California. Inc. v. 

Dow Chemical Co., United States District Court for the Central 

District of California Case No. 83-7996 MRP (Bx) and 

83-8034 MRP (Bx), Consolidated. Conversely, Dow agrees that 

the statute of limitations with respect to the claims preserved 

by the United States will be tolled and will not begin to run 

again until one year will have passed following the date on 

which judgment will become final in the action entitled 

Cadillac Fairview/California. Inc. v. Dow Chemical Co., United 

States District court for the Central District of California 

Case No. 83-7996 MRP (Bx) and 83-8034 MRP (Bx), Consolidated. 

The tolling period may be extended by further mutual agreement 

of the United States and Dow without further approval of the 

court or other parties in the Action. 

8. The exclusion of Deep Zone Contamination claims 

is not an admission that the Settling Defendants, or any of 

them, are in any way responsible for Deep Zone Contamination on 

the Property. The legal burdens of proof with respect to the 
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source of that Contamination and the parties responsible will 

remain as they were prior to this settlement. 

9. If CCLA intends to conduct soil testing for the 

purpose of attempting to establish the presence of Deep Zone 

Contamination, it will provide the Settling Defendants with not 

less than ten (10) days written notice. In the notice, CCLA 

will identify the location and type of testing to be conducted, 

and it will offer the Settling Defendants an opportunity to 

obtain split samples, at Settling Defendants' expense. Within 

ten (10) days after receipt of the test results, CCLA will 

provide the Settling Defendants, or the Settling Defendants 

will provide CCLA, as the case may be, with copies of those 

results. 

10. Until such time as the Deep Zone Contamination 

claims are resolved, if CCLA intends to conduct any activities 

involving the release or storage of chemicals on or in the 

soil, including but not limited to the application or repair of 

asphalt, the spraying of insecticides or herbicides, or the 

placement of underground tanks, it will preserve information as 

to the location of the activity, the identification of the type 
v 

and volume of chemicals placed or to be released or stored, the 

identity of any contractors involved in the work, and the 

nature of any p~rmits obtained, and it will otherwise adhere to 

any and all applicable legal requirements. 
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11. Judicial Approval and Protection Against 

Contribution and Indemnity Claims of Non-settling Defendants. 

Many of the Defendants and third-party Defendants in the Action 

have not contributed to this settlement. The settling 

Defendants are only willing to proceed with this settlement if 

they will not be subject to further claims for contribution, 

indemnity, remedial or removal expenses, costs of litigation or 

otherwise in connection with the Action. This settlement is 

conditioned upon the settling Defendants receiving from the 

court its approval of the settlement, including a declaration 

that the settlement is fair, reasonable and consistent with the 

purposes of CERCLA, and that all non-settling parties to the 

Action will therefore be barred from pursuing any action 

against the Settling Defendants for contribution or indemnity 

under the authority of Franklin v. Kaypro Corp., 884 F.2d 902 

(9th Cir. 1989), United States v. Western Processing Co., 

756 F. Supp. 1424 (W.O. wa. 1990), and u.s. v. Montrose 

Chemical Corporation of California, 793 F. Supp. 237 (C.D. Cal. 

1992). Should any court fail to approve this Agreement and 

provide the contribution and indemnity protection contemplated, 

this Agreement will be null and void and no party will incur 

any obligation whatsoever as a consequence of it. 

12. Indemnification of Settling Defendants. As a 

further condition of settlement, CCLA agrees to indemnify, 

defend and hold harmless the Settling Defendants, their 

shareholders, board of directors, officers, and employees, 
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and successors of each of them, from and against any and all 

claims, expenses, remedial and removal costs, assessments and 

liability of every kind whatsoever arising out of: 

12.1 Disposal by CCLA and/or its contractors of any 

soils or other materials from the Property to another 

site or facility for treatment or disposal; and 

12.2 Contamination, if any, contained in materials 

deposited on the Property by CCLA or its contractors. 

12.3 Any Contamination contributed, concentrated or 

dispersed on the Property by CCLA or its contractors 

and any incremental cost of remediation resulting 

from CCLA's construction over soils in the surface 

Zone. 

13. Each Plaintiff hereby warrants that no 

assignment, conveyance or sale of any of its respective claims 

(or any portion of them) has been made to any person or entity 

and that CCLA is the present owner of the Property. Each 

Plaintiff further agrees not to make any such assignment, 

conveyance or sale in the future of any claims asserted or 

which could have been asserted in the Action. Each Plaintiff 

also warrants that no subrogation of its claims (or any porti~n 

of them) has taken place. 
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14. It is intended that this settlement shall 

resolve all Surface Zone Contamination Claims w~ich may be 

raised against the Settling Defendants as to the Property, not 

only with respect to the current and past owners and tenants, 

but also as to future owners and tenants. It is agreed that 

one purpose of this Agreement is to assure that similar claims 

for Surface Zone Contamination and new potential plaintiffs 

will not be created solely by the post-settlement transfer of 

rights and interests in the Property. Therefore, CCLA agrees, 

covenants, and warrants that prior to the sale, conveyance, 

gift, exchange, transfer, lease, hypothecation, or encumbrance 

of the Property in any offer, contract of sale, sales 

agreement, lease agreement, escrow agreement, loan agreement, 

deed, deed of trust, deed in lieu of foreclosure, or other 

instrument whereby any interest in the Property is to be 

transferred, leased or hypothecated, Plaintiffs shall provide 

to the transferee(s) of the interest, in addition to any 

disclosure required by law, the following Notice, Disclosure, 

and Acknowledgment of Release (hereinafter the "Notice"). The 

Notice must be delivered to the Transferee as a separate 

written document before the consummation of the transaction. 

NOTICE, DISCLOSURE AND 
ACKNOWLEDGMENT OF RELEASE 

You are contemplating (purchase, lease or 
acquisition] of an interest in the property located 
at 19875 Pacific Gateway Drive, Torrance, California. 
This parcel of real property will be referred to as 
the "Property" in this Notice. 

The Property is located on the site of a former 
chemical manufacturing complex which was claimed to 
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be a continuing nuisance and a potential hazard to 
health and safety. Allegations have been made that 
this and adjacent properties contain or have 
contained hazardous or toxic materials and that 
certain of these substances may have migrated onto or 
under the Property. Amcena Properties, Inc., and 
Coca Cola Bottling Company of Los Angeles ("the 
Former Owners") filed a lawsuit in the United states 
District court for the Central District of California 
in October 1991 against numerous defendants claiming 
property damage and other injuries resulting from the 
toxic materials allegedly contained on the Property. 
The action was entitled Amcena Properties, Inc. v. 
Shell Oil Company, Case No. 91 5436 WMB (JRx) . A 
settlement was reached in the lawsuit pursuant to 
which the Former owners of the Property were paid 
consideration for a complete release of certain 
claims (defined as "Surface Zone Contamination 
Claims" under that settlement) which they asserted 
against certain defendants. 

As a part of the settlement, the Former Owners agreed 
to provide you with this Notice as a condition 
precedent to any transfer of the Property. The 
Settling Defendants in the lawsuit, Shell Oil 
Company, The Dow Chemical Company, and the United 
States of America have required and are relying on 
the providing of this Notice and your acknowledgment 
of its receipt. These defendants are intended to be 
third party beneficiaries of this Notice. 

By your signature on this Notice, you agree and 
acknowledge that you have informed_yourself about the 
claims made and released under that settlement, that 
you have received a copy of the Settlement Agreement, 
and that you agree to be bound by the Settlement 
Agreement as a successor-in-interest to the Former 
owners who have already been compensated for the 
Surface Zone Contamination Claims. 

You also agree that prior to any sale, gift, exchange 
or transfer of the Property or any interest in the 
Property, and in any contract of sale, lease 
agreement, deed of trust, security agreement, escrow 
agreement or other similar type agreement or transfer 
document for the transfer of any interest in the 
Property, you shall provide this same Notice to the 
proposed transferee along with a copy of the 
Settlement Agreement and require that the Notice be 
executed as part of any such transaction. You also 
agree to assume the responsibility described in 
paragraph 16 of the Settlement Agreement to 
indemnify, defend and hold harmless the Settling 
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Defendants, and each of them, from any and all claims 
or actions arising out of or resulting from your 
failure to provide the Notice. The obligation to 
indemnify includes indemnification from all costs, 
including attorneys' and consultants' fees, incurred 
in or on account of a lawsuit or claim by any of your 
successors-in-interest in the Property or any 
interest in the Property. 

Signature(s) of Transferor(s) 

Signature(s) of Transferee(s) 

15. No sale, conveyance, gift, exchange, lease, 

hypothecation, encumbrance, or other transfer of the Property 

will be effective unless or until the transferee(s) have 

executed the Notice. It is understood and acknowledged that 

these notice provisions are intended to insure that proposed 

transferees are fully informed of the allegations made by the 

Plaintiffs pertaining to the presence of hazardous materials 

on, under or near the Property. 

16. CCLA agrees to indemnify, defend and hold 

harmless the Settling Defendants, and each of them, from any 

and all claims or actions specifically arising out of or 

directly attributable to its failure to provide the Notice as 

required by paragraph 14 above, including without limitation 

indemnification from all costs, including attorneys' and 

consultants' fees, incurred by any of the Settling Defendants 

by reason of those claims or actions or any settlement of them. 

It is agreed that timely providing the Notice referenced in 
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paragraph 14 shall be an absolute defense to any claims for 

indemnity against CCLA under this paragraph. 

17. The requirement and obligation of CCLA andjor 

any transferee in providing the Notice may vary with any 

material change in circumstances, including in particular the 

status of remediation work on the Property. It is the intent 

of the Settling Parties that the Notice required by paragraph 

14 should not extend beyond the time when it is reasonably 

necessary to protect the Settling Defendants against surface 

Zone Contamination Claims by successors-in-interest to CCLA. 

Therefore, the Settling Defendants agree to consider and act in 

good faith upon any written request by CCLA to terminate the 

requirement to provide the Notice described in paragraph 14 

when that necessity no longer exists. Consent to such request 

by the Settling Defendants shall not be untimely or 

unreasonably withheld. 

18. Recording of Judgment of Dismissal. To assure 

compliance by subsequent owners with the requirements of 

paragraphs 14-16, the parties agree that any judgment of 

dismissal in this action shall contain the following statement: 

This judgment of dismissal results from a settlement of 
claims in an action entitled Amcena Properties. Inc. v. 
Shell Oil Company, Case No. 91 5436 WMB (JRx) in the 
United States District Court for the Central District of 
California. The settlement affects the real property 
commonly known as 19875 Pacific Gateway Drive, Torrance, 
California ("Property") and more specifically described as 
follows: 
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"Parcel c, as shown on 'Parcel Map - LA 
No. 3041,' in the County of Los Angeles, State 
of California as filed in Book 61, at Pages 81 
and 82 of Parcel Maps, in the Office of the 
County Recorder of said County." 

The settlement imposes certain requirements of notice by 
any party attempting to transfer an interest in the 
Property relating to obligations and releases of claims 
created by the settlement agreement affecting Amcena 
Properties, Inc., Coca-Cola Bottling Company of Los 
Angeles, Shell Oil Company, The Dow Chemical Company, and 
the United States of America, their shareholders, boards 
of directors, officers, employees and successors-in­
interest. The settlement agreement requires each person 
acquiring an interest in the property to acknowledge that 
he has informed himself of the claims made and released 
under the settlement and to provide notice of the terms of 
the settlement to any proposed transferee along with a 
copy of the settlement agreement. The settlement 

-agreement also requires that the notice be executed by the 
transferee as a condition precedent to the transaction. 

The judgment of dismissal may be recorded by any party to this 

settlement in the records of the County Recorder for the County 

of Los Angeles pursuant to California Government Code Section 

27326. CCLA agrees to provide any acknowledgment determined to 

be necessary under Government Code Sections 27282 through 

27288, inclusive, to complete the recording. 

19. Anti-Deficiency Act. Payments by or on behalf 

of the United States are subject to the availability of 

appropriated funds. No provision of this Agreement shall be 

interpreted as or constitute a commitment or requirement that 

the United states obligate or pay funds in contravention of the 

Anti-Deficiency Act, 31 U.S.C. Section 1341. However, if the 

United states fails to contribute its share of the Settlement 
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Amount pursuant to the Settlement Allocation Agreement, either 

Dow or Shell may terminate this Agreement. 

20. No Admissions Intended or Inferred. It is 

understood and agreed that this is a compromise settlement of 

disputed claims and that neither the Agreement nor any part of 

the releases will be deemed or construed to be an admission of 

the Settling Parties or any of them of liability or 

responsibility of any kind. The Settling Parties hereby 

acknowledge and agree that this Agreement is entered into in 

good faith and has no purposes other than to compromise, settle 

and extinguish the claims involved. 

21. Settlement is Non-Precedential. This settlement 

has been negotiated among the Settling Parties according to 

circumstances which are unique to this case. Nothing in this 

settlement is intended to establish a precedent of any kind. 

No party will represent directly or indirectly to any court, 

special master, arbitrator, mediator or any hearing officer 

assigned to supervise settlement negotiations that the parties 

have agreed to any scheme of allocation in the Action that is 

applicable to or sets a pattern for any other matter. It is 

the intent of the Settling Parties that the covenant of this 

paragraph should be enforceable by injunction, and that in any 

action brought to enjoin violations of this paragraph, the 

prevailing party shall be entitled to an award of attorneys' 

fees. 
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22. Construction. This Agreement shall be governed 

by and construed in accordance with the laws of the State of 

California. If any provision, paragraph, sentence, clause or 

word of this Agreement is, for any reason, held to be invalid 

or unenforceable, such invalidity or unenforceability will not 

affect the remainder of this Agreement, and the Settling 

Parties agree to negotiate in good faith to replace the 

offending language with language which accomplishes as nearly 

as legally permissible the intent of the original. 

23. The Settling Parties agree that each party and 

counsel for each party have reviewed this Agreement and that 

any rule of construction to the effect that ambiguities are to 

be resolved against the drafting party will not apply in an 

interpretation of this Agreement or any amendments, exhibits, 

or appendices thereto. 

24. The mutual obligations and undertaking of the 

Settling Parties expressly set forth in this Agreement are the 

sole and only consideration of this Agreement. No representa-

tions, promises or inducements of any nature whatsoever have 

been made by any party to this Agreement other than as appear 

in this document. 

25. Knowledge of Terms and Voluntary Consent. Each 

Settling Party by the undersigned hereby affirms and acknowl­

edges that the undersigned has read the foregoing Agreement and 
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the releases contained in the exhibits to the Agreement and has 

had the same explained by its. attorney(s), that the undersigned 

fully understands and appreciates the foregoing words and terms 

and their significance, that the undersigned is fully satisfied 

with the releases herein referred to, and that signatures 

affixed hereunder are given voluntarily and of the 

undersigned's own free will and accord. 

25a. EPA Authority. The parties agree that this 

Agreement does not release, waive, limit or otherwise affect 

the delegated authority of the United Environmental Protection 

Agency ("EPA") under CERCLA in connection with the Property at 

issue in this Action and Agreement of Settlement, including any 

claims for response costs incurred or to be incurred by EPA 

with respect to that Property. 

26. Execution by Counterparts. This Agreemen~ may 

be executed in one or more counterparts. All counterparts will 

constitute one instrument binding on the signatories upon 

execution of one or more counterparts by all Settling Parties. 

Counsel for any party will be authorized to assemble a com­

posite counterpart which shall consist of one copy~of each page 

except the signature pages, together with multiple counterpart 

signatures pages executed on behalf of every party to this 

Agreement. The composite counterpart may then be used by any 

party for all purposes as the complete signed and executed 

Agreement among the parties. 

27. Authority to Execute. Each individual executing 

this Agreement on behalf of a corporation, partnership, trust 

or other entity warrants that he or she is duly authorized to 

execute this Agreement on behalf of the corporation, partner­

ship, trust or other entity in accordance with authority 

granted under the formation documents of the entity, all condi­

tions to the exercise of that authority have been satisfied, 
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and that this Agreement is binding upon that entity in 

accordance with its terms. 

28. Each of the parties to this Agreement hereby 

authorizes counsel for The Dow Chemical Company to insert the 

date in the space provided below as of the date the fully 

executed and acknowledged counterparts from all parties are 

delivered by .the parties as of 1993. 

DATED: ________________ __ 

DATED: -------------------

DATED: ________________ __ 

Ill 

Ill 
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By .::-/Yi.-e~ tJ? ~c~ 
MILES P. FISCHER, ESQUIRE 
General Counsel for AMCENA PROPERTIES, 
INC. 

& HAMPTON 

PROPERTIES, INC. 

BCI COCA-COLA BOTTLING COMPANY OF LOS 
ANGELES 

~~wii'~7I{~r*f 
General counsel for BCI COCA-COLA 
BOTTLING COMPANY OF LOS ANGELES 

-22-



DATED: ________________ __ 

DATED: ________________ __ 

DATED: ________________ __ 

DATED: ________________ __ 

DATED: ________________ __ 

Ill 
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;;:~iiER & ~PTON 

Attorn ys for BCI COCA-COLA BOTTLING 
COMPANY OF LOS ANGELES 

SHELL OIL COMPANY 

By 
MA~X~E~.-=H~O~W~O~R~T=H~----------------

By 
DA~V~I~D~J-.-=E~AR==L-E------------------

Attorney for SHELL OIL COMPANY 

THE DOW CHEMICAL COMPANY 

By ____________________________ __ 

JOHN E. DICKS 

HARDIN, COOK, LOPER, ENGEL & BERGEZ 

By==-=~--~~------------------
STEPHEN McKAE 
Attorneys for THE DOW CHEMICAL COMPANY 
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DATED: ______ ~----------

DATED: ________________ __ 

DATED: ________________ __ 

DATED: ________________ __ 

Ill 
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SHEPPARD, MULLIN, RICHTER & HAMPTON 

By 
RO~Y~G-.-=wu~c=H=I=T=E-C=H------------

Attorneys for BCI COCA-COLA BOTTLING 
COMPANY OF LOS ANGELES 

SHELL OIL COMPANY 

By b, /IJVJv .. s:-
MAX E. HOWORTH 

OIL COMPANY 

THE DOW CHEMICAL COMPANY 

By=--=--==~~-----------------
JOHN E. DICKS 

HARDIN, COOK, LOPER, ENGEL & BERGEZ 

By==-=----~~------------------
STEPHEN McKAE 
Attorneys for THE DOW CHEMICAL COMPANY 
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DATED: ________________ __ 

DATED: ________________ __ 

DATED: ________________ __ 

DATED: kflteo.J )E3 /993 

Ill 
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SHEPPARD, MULLIN, RICHTER & HAMPTON 

By 
RO~Y~G-.-=w=u~c=H=I=T=E-C~H~----------

Attorneys for BCI COCA-COLA BOTTLING 
COMPANY OF LOS ANGELES 

SHELL OIL COMPANY 

By ____________________________ __ 
MAX E. HOWORTH 

By~=-~~~==~----------------
DAVID J. EARLE 
Attorney for SHELL OIL COMPANY 

NGEL & BERGEZ 

CHEMICAL COMPANY 
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DATED: ________ ,~~.~~'--;_._/_~---
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THE UNITED STATES OF AMERICA 

/ 
. ' 

By ~ ... '-
DAVID DANA 
Environmental Defense Section 
Environmental and Natural 
Resources Division 

U.S. DEPARTMENT OF JUSTICE 
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1 ROY G. WUCHITECH 1 ESQUIRE 
STEPHEN J. 0 1 NEIL, ESQUIRE 

2 SHEPPARD, MULLIN, RICHTER & HAMPTON 
333 south Hope street, 48th Floor 

3 Los Angeles, California 90071 

4 Telephone: (213) 620-1780 

5 Attorneys for Plaintiffs 
AMCENA PROPERTIES, INC. and COCA-COLA 

6 BOTTLING COMPANY OF LOS ANGELES 

RECEIVED 

.J•t!_ 24 1992 -

7 [See next page for names of additional counsel.] 

8 

9 UNITED STATES DISTRICT COURT 

10 CENTRAL DISTRICT OF CALIFORNIA 

11 

12 AMCENA PROPERTIES, INC., a 
California corporation; COCA­
COLA BOTTLING COMPANY OF LOS 
ANGELES, a Delaware corporation, 

) Case No. 91-5436 WMB (JRx) 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiffs, 
v. 

) 
) 
) 
) 
) 
) 
) 

SHELL OIL COMPANY, a Delaware ) 
corporation; SHELL CHEMICAL - ) 
COMPANY, a Delaware corporation; ) 
CC&F WESTERN DEVELOPMENT CO., ) 
INC., a California corporation; ) 
INTERNATIONAL·PROPERTY DEVELOP- ) 
MENT co., a California corpor~ ) 
ation; CC&F WESTERN PROPERTIES, t 
INC., a California corporation; ) 
WILLOWDALE INVESTMENTS, INC. , a ) 
California corporation; CADILLAC ) 
FAIRVIEW/CALIFORNIA, INC., a ) 
California corporation; CC&F AND ) 
WILLOWDALE WESTERN PROPERTIES, a ) 
California general partnership; ) 
INTSET INVESTMENT GROUP, a part- ) 
nership; INTERNATIONALE SET, ) 
INC., a California corpor~tion; ) 
and the UNITED STATES OF ) 
AMERICA, ) 

Defendants. 

AND RELATED CROSS AND COUNTER­
ACTIONS. 
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STIPULATION AND ORDER RE CASE 
MANAGEMENT (NO. 2) 

Status 
Conference 
Date: 
Time: 
Place: 

July 22, 1992 
4:30 p.m. 
courtroom 9 of 
Judge Byrne 
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1 DAVID J. EARLE, ESQUIRE 
SHELL OIL COMPANY 

2 10 Universal City Plaza, Suite 1850 
Universal City, California 91608 

3 Telephone: (818) 753-2500 
Attorneys for Defendant, Third-Party 

4 Complainant, and Counter-Defendant 
SHELL OIL COMPANY 

5 

6 ALBERT M. COHEN, ESQUIRE 
ARNOLD & PORTER 

7 355 s. Grand Avenue, t4th Floor 
Los Angeles, California 90071 

8 Telephone: (213) 243-4000 
Attorneys for Defendant, Counter-Defendant 

9 and Cross-Defendant 
CADILLAC FAIRVIEW/CALIFORNIA, INC. 

10 
JAMES W. RUBIN, ESQUIRE 

11 DAVID A. DANA, ESQUIRE 
ENVIRONMENTAL DEFENSE SECTION 

12 ENVIRONMENT & NATURAL RESOURCES DIVISION 
UNITED STATES DEPARTMENT OF JUSTICE 

13 lOth Street & Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 

14 Telephone: (202) 514-0994 
Attorneys for Defendant and Cross-Defendant 

15 UNITED STATES OF AMERICA 

16 STEPHEN McKAE, ESQUIRE 
HARDIN, COOK, LOPER, ENGEL & BERGEZ 

17 1999 Harrison street, 18th Floor 
Oakland, California 94612 

18 Telephone: (510) 444-3131 
Attorneys for Third-Party Defendant 

19 THE DOW CHEMICAL COMPANY 
.. 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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1 WHEREAS, in July, 1991, the u.s. Environmental 

2 Protection Agency ("EPA") proposed that the Del Amo Proposed 

3 Superfund Site (the "Del Amo Plant Site") that may include th~~ 

4 property currently owned by plaintiff, Coca-Cola Bottling Company 

5 of Los Angeles ("CCLA") be added to the EPA's National Priorities 

6 List, a list of national priorities of areas containing known or 

7 threatened areas of releases of hazardous substances, pollutants 

8 and contaminants: 

9 

10 WHEREAS, in May, 1992, -he EPA signed an administrative 

11 order on consent with defendant Shell Oil Company ("Shell") an~ 

12 third-party defendant The Dow Chemical Company ("Dow") whereby 

13 Shell and Dow agreed to investigate contamination at the Del Amo 

14 Plant Site: 

15 

16 WHEREAS, the administrative order on consent requires 

17 completion of a final report of the remedial investigation within 

18 twenty-eight (28) months: 

19 

20 WHEREAS, an action was previously filed in the Central 

21 District of California styled Cadillac Fairview/California v. Dow 

22 Chemical. et al., Consolidated case Nos. CV 83-7996-MRP(Bx) and 

23 CV 83-8034-MRP(Bx), ("Cadillac Fairview") regarding that Del Amo 

24 pit site in which much of the discovery taken or to be taken may 

25 be relevant to, or reasonably likely to lead to the discovery of 

26 admissible evidence in, this action: 

27 

28 
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1 WHEREAS, third-party defendant Montrose Chemical 

2 Corporation of California is itself the subject of a Superfund 

3 action brought by the United States Environmental Protection -~~ 

4 Agency concerning Montrose's site in the City of ~rrance; 

5 

6 The parties hereto agree that it is in their mutual 

7 interests as well as in the interests of judicial economy to 

8 coordinate discovery and promote the efficient and orderly conduct 

9 of this action. The parties accordingly hereby agree ana 

10 stipulate as follows: 

11 

12 A. The parties agree that to the maximum extent feasible, 

13 all discovery taken in this case will be coordinated with 

14 discovery taken in Cadillac Fairview. Provided, however, that 

15 nothing contained in this stipulation shall preclude any party to 

16 either case from taking discovery. Furthermore; the parties to 

17 this action shall not be barred from deposing witnesses previously 

18 deposed in Cadillac Fairview. All discovery taken in Cadillac 

19 Fairview may be used against the parties to this Stipulaiton as if 

20 taken in this case subject to the Federal Rules of Evidence and 

21 the Federal Rules of Civil Procedure. Nothing contained in this 

22 stipulation shall prohibit properly noticed discovery in this 

23 action from being used by or against any party to this action, or 

24 as otherwise provided by law. To further achieve coordination, 

25 the parties agree to adopt the following procedures: 

26 

27 1. Defendant Shell will promptly notify all parties in 

28 this case who are not parties to Cadillac Fairview of any 



1 deposition noticed in Cadillac Fairview. The parties in 

2 Cadillac Fairyiew who are also parties to this case will use 

3 their best efforts to coordinate discovery with all pa~*!s 

4 in this case. Parties to this case will li~wise.use their 

5 best efforts to coordinate discovery with parties in cadillac 

6 Fairview.· All deposition notices iss~d in this case will be 

7 timely served by the noticing party on the parties to 

8 Cadillac Fairyiew as well; 

9 

10 2. Receipt of timely notice of a deposition to be 

11 taken in Cadillac Fairyiew will be treated as notice of the 

12 deposition of the same person for purposes of this action. 

13 The testimony so taken shall be usable in either case to the 

14 fullest extent provided for in the Federal Rules of Civil 

' 15 Procedure and the Federal Rules of Evidence; and 

16 

17 3. Each party shall bear the expense of its own ' 

18 transcript. 

19 

20 B. Privilege review. Before production, counsel for each 

21 party, or persons acting under their direct supervision, shall 

22 examine the files containing documents to be produced and shall 

23 screen all documents for privilege, including the attorney-client 

24 privilege, the work product doctrine and, for defendant United 

25 States, deliberative process. Such examination shall be performed 

26 with diligence and with due regard to the likelihood that the 

27 relevant files contain privileged or work product documents, the 

28 
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1 

2 

3 

4 

resources ·then available to the reviewinq party and the other 

party's desire for avoidance of undue delay. 

c. Privilege loa. A party respondinq to a .Pocument request 

5 shall prepare a log of documents withheld based on a claim of 

6 privileqe. The log shall contain informatiQn necessary to 

7 demonstrate the basis for the claim of privileqe, includinq, to 

8 the extent known, the date, title, author(s), subject matter and 

9 all recipients of the document, and shall be provided to counsel 

10 seekinq such documents. 

11 

12 

13 

14 

D. Retrieval of privileged documents after production. 

1. Method of retrieval: So lonq as a party has 

15 performed a privileqe review and has produced a privileqe log 

16 in accordance with the provisions of paraqraphs B and c 

17 above, the producing party may request the other parties to 

18 return a~y privileged document inadvertently produced with 

19 non-privileqed documents.· such request may be made at any 

20 time within six (6) months after the production of the 

21 documents. If the assertion of privileqe or work product is 

22 not made within the time provided, that claim shall be deemed 

23 waived. If the party who received the privileqed documents 

24 does not aqree with the assertion of the privileqe, it shall 

25 so notify the producing party within thirty (30) days after 

26 receipt of the claim of privilege. The producing p~y may, 

27 after meeting and conferring with the receivinq party as 

28 required by Local Rule 7.15.1, move for a determination of 
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1 that claim. If the producing party fails to make such a 

2 motion within thirty (30) days after receiving the receiving 

3 party's notice of disagreement with the assertion, the ctaim 

4 of privilege shall be deemed waived. 

5 

6 2. Limita~ion on use of privileged documents: Once a 

7 document has been identified as privileged in accordance with 

8 subparagraph (1) above, no party shall in any way copy, 

9 reproduce, refer to, quote, cite, rely upon or otherwise use 

10 in any manner any such document or its privileged contents in 

11 any proceeding, unless and until this Court determines that 
. 

12 the document is not protected from discovery or the producing 

13 party withdraws the claim of privilege. Any such 

14 restrictions do not apply to the United States outside this 

15 litigation where the United States had independently obtained 

16 the documents. 

17 

18 3. Return of privileged documents: If the claim of 

19 privilege is upheld by the Court or if the receiving party 
.. 

20 agrees with the claim, all copies of the privileged documents 

21 shall be returned to the producing party. To the extent that 

22 notes concerning such documents exist, they shall be 

23 destroyed, except to the extent otherwise prohibited by law. 

24 The destroying party shall then certify in writing to counsel 

25 for the producing party that such notes either do not.exist 

26 or have been destroyed. The certification shall identify 

27 with reasonable specificity the times and places of such 

28 

_..,_ 
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1 destruction and the persons having personal responsibility 

2 therefore and knowledge thereof. Any such restrictions do 

3 not apply to the United States outside this litigation where 

4 the United States had independently obtained the d~ents • .. 
5 

6 Dated: July 22, 1992 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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SHEPPARD61:UI::l?~ ·h 7N 
ByRg£~~~~~ 

~orneys. for Plaintiffs 
AMCENA PROPERTIES, INC. and 
COCA-COLA BOTTLING COMPANY 

OF LOS ANGELES 

SHELL OIL COMPANY 
. I -

By (J~AJJ ~ ~~ 
DAVID :j 

Attorneys for Defendant, 
Third-Party Complainant, and 

Counter-Defendant 
SHELL OIL COMPANY 

(Slanature Per Telephonlc Authority] 

ARNOLD & PORTER 

Attorneys for Defendant, 
Counter-Defendant, and Cross-Defendant 

CADILLAC FAIRVIEW/CALIFO~IA, INC. 
(Sl&D&ture Per Telepboaic Authority] 
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5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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UNITED STATES ·DEPARTMENT OF JUSTICE 

By ----~~~~~~~~~~~--------
JAMES W. -

Attorneys for fendant and ~ 
Cross-Def!ndant_ 

UNITED STATES OF AMERICA 
(Sl&Dature ••~ TelepboB!c Autho~lty] 

HARDIN, COOK, LOpER, ENGEL & BERGEZ 

By ~EftlC 1~/at/ 
Attorneys for Third-Party Defendant 

THE DOW CHEMICAL COMPANY 
(Sl&Dature ••~ telephonic Authority] 

ORDER 

IT IS SO ORDERED, this. ____ __ day of July, 1992. 

THE HONORABLE WILLIAM M. BYRNE, JR. 
United States District Judge 
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APPENDIX A 

RELEASE 

This Release is entered into by Plaintiffs, as 

defined below, and the Settling Defendants, as defined below, 

as of the date of execution of this Release by all parties to 

it. 

I. Definitions. For the purposes of this Release, 

the following terms shall have the following meanings: 

a. "Plaintiffs" refers to Amcena Properties, 

Inc. ("Amcena"), a California corporation, and BCI 

Coca-Cola Bottling Company of Los Angeles ("CCLA"), a 

successor by merger to Coca-Cola Bottling Company of Los 

Angeles, and their subsidiaries, and to their 

shareholders, boards of directors, officers, employees and 

agents. References to the shareholders, directors, 

officers, employees and agents are to the individuals who 

have served in such capacities with each corporation from 

the creation of it through the date of this Release and to 

any joint ventures, partnerships, sole proprietorships, or 

corporations of which either is a successor. 

b. "Settling Defendants" refers to Shell Oil 

Company, a Delaware corporation ("Shell") and The Dow 

Chemical Company ("Dow"), a Delaware corporation, and 

their subsidiaries, and to their shareholders, board of 

SMK 58090.04A 
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directors, officers, and employees. It also refers to the 

United States of America ("United States"), its agencies 

and instrumentalities, and to its officials and employees. 

References to shareholders, directors, officers, officials 

and employees are to the individuals who have served in 

such capacities with each corporation or other entity from 

April 22, 1942 through the date of this Release. Refer-

ences to the entities shall also include all prior joint 

ventures, partnerships, or corporations of which each 

corporation is a successor. References to the instrumen-

talities and agencies of the United States include but are 

not limited to the Reconstruction Finance Corporation, the 

Defense Plant Corporation, the Rubber Reserve Company, the 

General Services Administration and their successors in 

interest. 

c. The "Action" refers to Amcena Properties, 
-

Inc. v. Shell Oil Company, United States District Court 

for the Central District of California, Case 

No. 91 5.436 WMB (JRx), including all counterclaims, cross-

claims and third-party claims. 

d. The "Property" refers to the real property 

located at what is commonly known as 19875 Pacific Gateway 

Drive, Torrance, California and more particularly 

described in the Agreement. 

SMK 58090.04A 
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e. The "Agreement" refers to the Agreement of 

Settlement and Releases executed by Plaintiffs and the 

Settling Defendants. The terms defined in the Agreement 

are hereby expressly incorporated by reference. 

II. a. Plaintiffs, and each of them, jointly 

and severally, hereby release and forever discharge 

Settling Defendants, their stockholders, affiliates, 

divisions, subsidiaries, principals, predecessors, 

successors, assigns, agents, directors, officers, 

partners, employees, insurers, indemnitors, 

representatives, lawyers and ·all persons acting by, 

through, under or in concert with them, or any of them, of 

and from any and all manner of actions, causes of action, 

in law or in equity, suits, debts, liens, contracts, 

agreements, promises, liabilities, claims, demands, 

damages, losses, costs or expenses, of any nature 

whatsoever, known or unknown, fixed or contingent, related 

to the Action, Surface Zone Contamination claims in the 

State Court Action, or Surface Zone Contamination on the 

Property. This Release applies to all claims for the 

remediation of Surface Zone Contamination on the Property 

which have been incurred or which may be incurred in the 

future, whether or not such Surface Zone Contamination 

originated on the Property or from an off-Property 

location. It also relates to: 

SMK 58090.04A 
3/8/93 3 



SMK 58090.04A 
3/8/93 

(1) Claims for attorneys' fees or other costs 

incurred in or related to the Action or the state 

Court Action; 

(2) Any and all claims for past, present or future 

injury or damages to or loss to the Property, 

including, but not limited to, damage to any 

structure, improvement or land associated with the 

Property, to the extent the injury or damages derive 

from or are caused by Surface Zone Contamination; 

(3) Any and all claims for past, present, or future-

loss of market andjor rental value of the Proper.ty to 

the extent the injury or damages derive from or are 

caused by Surface Zone Contamination; 

(4) Any and all claims for injury or da~age to or 

loss of Plaintiffs' personal property to the extent 

the injury or damages derive from or are caused by 

Surface Zone Contamination; 

(5) Any and all claims by Settling Plaintiffs for 

injury or damage to property (both real and personal) 

which may hereafter arise by reason of any temporary 

and/or permanent actions taken by any person and/or 

entity, including any governmental entity, to 

stabilize, remove, encapsulate, "clean up," or 

otherwise remedy contamination by hazardous or toxic 

4 
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materials at or adjacent to the Property, to the 

extent the injury or damages derive from or are 

caused by Surface Zone Contamination; 

b. The release does not apply to: 

(1) Claims for or based upon past, present or future 

injury, illness, disease, condition or death 

experienced by any employee, visitor, contractor or 

customer and caused or in any way contributed to by 

any past, present or future exposure to anything in, 

above, around, under or emanating from the Property -

or any adjacent properties previously owned or 

operated by the Settling Defendants, to the extent 

the injury, illness, disease, condition or death are 

caused by Surface Zone Contamination, whether or not 

such injury, illness, disease, condition or death has 

manifested itself as of the date of this Release; or 

(2) Claims for or based upon past, present or future 

emotional distress, anxiety, pain and suffering, 

worry, fear or concern of any nature experienced by 

any employee, visitor, contractor or customer and 

caused or in any way contributed to by any past, 

present or future exposure to anything in, above, 

around, under or emanating from the Property or any 

adjacent properties previously owned or operated by 

the Settling Defendants, to the extent that the 

5 



emotional distress, anxiety, pain and suffering, 

worry, fear or concern are caused by Surface Zone 

Contamination, whether or not such emotional 

distress, anxiety, pain and suffering, worry, fear or 

concern has manifested itself as of the date of this 

Release. 

However, in the event claims of the kind described in the 

preceding two paragraphs arise in the future, Plaintiffs 

agree that they will not raise against the Settling 

Defendants any defense, lien right or offset arising under 

the applicable workers compensation laws. 

c. Plaintiffs are aware that they or their 

attorneys may hereafter discover facts different from or 

in addition to the facts of which they or their attorneys 

are now aware with respect to the subject matter of this 

Release. Plaintiffs have been advised as to the meaning 

and effect of, and they understand, Section 1542 of the 

California Civil Code ("Section 1542 11 ), which provides as 

follows: 

SMK 58090.04A 
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"A general release does not extend to claims 

which the creditor does not know or suspect to 

exist in his favor at the time of executing the 

release, which if known by him must have 

materially affected his settlement with the 

debtor." 

6 



Plaintiffs waive and relinquish all rights and benefits 

they have or may have under Section 1542 against the 

Settling Defendants, except for claims relating to the 

remediation of Deep Zone Contamination. 

III. Enforcement of Release. If any party to this 

Release brings an action to enforce its rights hereunder, the 

prevailing party shall be entitled to recover its costs and 

expenses, including court costs and reasonable attorneys' fees 

incurred in connection with such suit. 

IV. Third Parties. Nothing in this Release is 

intended to or shall create any rights or remedies in any 

person not a party hereto. The release of claims contained in 

this document expressly excludes Deep Zone Contamination 

claims, as that term is defined and explained in the Agreement. 

V. Covenants and Conditions of Settlement Agreement 

Preserved. It is understood and agreed that the covenants and 

conditions of the Agreement will survive the execution of this 

Release, notwithstanding anything to the contrary stated in 

this document. 

VI. Construction. This Release shall be governed by 

and construed in accordance with the laws of the State of 

California. If any provision, paragraph, sentence, clause or 

word of this Release is, for any reason, held to be invalid or 

unenforceable, such invalidity or unenforceability will not 

SMK 58090.04A 
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affect the remainder of this Release, and the Settling Parties 

agree to negotiate in good faith to replace the offending 

language with language which accomplishes as nearly as legally 

permissible the intent of the original. 

The parties acknowledge that each party and counsel 

for each party have reviewed this Release and they agree that 

any rule of construction to the effect that ambiguities are to 

be resolved against the drafting party shall not apply in an 

interpretation of this Release or any amendments or exhibits 

thereto. 

VII. Knowledge of Terms and Voluntary Consent. 

Plaintiffs, by the undersigned, hereby affirm and acknowledge 

that the undersigned. have read the foregoing Release and have 

had the same explained by his attorney(s), that the undersigned 

fully understand and appreciate the foregoing words and terms 

and their significance, that the undersigned are fully 

satisfied with the settlement expressed by the Settlement 

Agreement and this Release, and that the signatures affixed 

hereunder are given voluntarily and of the undersigneds' own 

free will and accord. 

DATED: 

SMK 58090.04A 
3/8/93 8 
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By ~tf!~~ 
MILES P. FISCHER, ESQUIRE 
General Counsel for 
AMCENA PROPERTIES, INC. 



As the attorney for Amcena Properties, Inc., herein, 

I hereby represent and declare that I have fully explained the 

contents and legal effects of this Release to Miles P. Fischer, 

Esquire, General Counsel for Amcena Properties, Inc., who 

acknowledged a full understanding of the same, and I advise 

that it be signed. 

DATED: 

DATED: 

SHEPPARD, MULLIN, RICHTER & 
HAMPTON 

~~A:twu~ 
Attorn ys for AMCENA 
PROPERTIES, INC. 

BCI COCA-COLA BOTTLING 
COMPANY OF LOS ANGELES 

~~WRf7.'1I.iN1 ~ 
General Counsel for BCI COCA­
COLA BOTTLING COMPANY OF LOS 
ANGELES 

As the attorney for BCI Coca-Cola Bottling Company of 

Los Angeles herein, I hereby represent and declare that I have 

fully explained the contents and legal effects of this Release 

to Lowry F. Kline, General Counsel for BCI Coca-Cola Bottling 

Ill 

Ill 

Ill 

Ill 

Ill 

SMK 58090.04A 
3/8/93 9 
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Company of Los Angeles, who acknowledged a full understanding 

of the same,· and I advise that it be signed. 

DATED: 

SMK 58090.04A 
3/8/93 10 

SHEPPARD, MULLIN, RICHTER & 
HAMPT?~ t 
By{~~(~-~ 
ROY G. CHI ' ~ 
Attorneys for BCI COCA-COLA 
BOTTLING COMPANY OF LOS 
ANGELES 



APPENDIX B 

MUTUAL AND LIMITED RELEASE 

This Mutual and Limited Release is entered into by Shell Oil 

Company, a Delaware corporation, and The Dow Chemical Company, a 

Delaware corporation as of the date of execution of this Release 

by all parties to it. 

I. Definitions. For the purposes of this Mutual and Limited 

Release, the following terms shall have the following meanings: 

(a) "Plaintiffs" refers to Amcena Properties, Inc., 

("Amcena") a California corporation, and BCI Coca-Cola Bottling 

Company of Los Angeles ("CCLA"}, a Delaware corporation, and 

their subsidiaries, and to their shareholders, boards of 

directors, officers, and employees. ·References to shareholder~, -

directors, officers, officials and employees are to the 

individuals who have served in such capacities with each 

corporation from April 22, 1942 through the date of this Mutual 

and Limited Release and to any joint ventures, partnerships, sole 

proprietorships, or corporations of which either is a successor. 

(b) "Shell" refers to Shell Oil Company, a Delaware 

corporation, and its subsidiaries, and to its shareholders, board 

of directors, officers, and employees. References to 

shareholders, directors, officers and employees are to the 

individuals who have served in such capacities with the 

corporation from its creation through the date of this Mutual and 

Limited Release. References to the entities shall also include 

all prior joint ventures, partnerships, or corporations of which 

the corporation is a successor. 

(c) "Dow" refers to The Dow Chemical Company, a 

Delaware corporation, and its subsidiaries, and to its 

shareholders, board of directors, officers, and employees. 

References to shareholders, directors, officers and employees are 

00201 01266 
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to the individuals who have served in such capacities with the 

corporation from April 22, 1942 through the date of this Mutual 

and Limited Release. References to the entities shall also 

include all prior joint ventures, partnerships, or corporations 

of which the corporation is a successor. 

(d) "Settling Defendants" refers to Shell, Dow and 

the United States of America. 

(e) The "Present Litigation" refers to the following 

action: Amcena Properties. Inc. v. Shell Oil Company, United 

States District Court for the Central District of California Case 

No. 91 5436 WMB (JRx), including all counterclaims, cross-claims 

and third-party claims. 

(f) The "Property" refers to the real property at 

19875 Pacific Gateway Drive, Torrance, California and more 

particularly described in the Settlement Agreement. 

(g) The "Settlement Agreement" refers to the 

Settlement Agreement executed by Amcena Properties, Inc., BCI 

Coca-Cola Bottling Company of Los Angeles and the Settling 

Defendants, dated --------------------' 1993. 
1. Consideration. In consideration for ente+ing into 

the Settlement Agreement and the further consideration described 

therein, Shell and Dow agree to release certain claims as set 

forth below. 

2. Mutual and Limited Release. Shell as the first party 

and Dow as the second party each do hereby release the other 

party, its successors and assignees from any and all claims and 

demands for contribution or indemnity with respect to the Present 

Litigation and the Settlement Amount paid pursuant to the 

Settlement Agreement. 

3. Unknown Claims. Shell and Dow understand and agree 

that this release does not cover or include any claim other than 

claims with respect to the allocation of the Settlement Amount to 

00201 01266 
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which they have agreed under the Settlement Agreement. 

Specifically, any claims relating to indemnity or contribution 

with respect to future claims for injury or damage of any third 

party or in connection with the order of any public agency 

concerning the need to stabilize, remove, encapsulate, "clean 

up," or otherwise provide a remedy for the presence of hazardous 

or toxic substances on or adjacent to the Property are preserved 

as between Shell and Dow. There is no waiver, express or 

implied, of Section 1542 of the California Civil Code. 

4. Covenants and Conditions of Settlement Agreement 

Preserved. It is understood and agreed that the covenants and 

conditions of the Settlement Agreement will survive the execution 

of this Mutual and Limited Release, notwithstanding anything to 

the contrary stated in this document. 

5. General. This Mutual and Limited Release shall be 

governed by and construed in accordance with the laws of the 

state of California. If any provision, paragraph, sentence, 

clause or word of this Mutual and Limited Release shall, for any 

reason, be held to be invalid or unenforceable, such invalidity 

or unenforceability shall not affect the remainder of this Mutuai­

and Limited Release and the parties agree to negotiate in good 

faith to replace the offending language with language which 

accomplishes as nearly as legally permissible the intent of the 

-original. 

The parties acknowledge that each party and counsel 

for each party have reviewed this Mutual and Limited Release and 

they agree that any rule of construction to the effect that 

ambiguities are to be resolved against the drafting party shall 

not apply in an interpretation of this Mutual and Limited Release 

or any amendments or exhibits thereto. 

Each party, by the undersigned, hereby affirms and 

acknowledges that the undersigned have read the foregoing Mutual 

00201 01266 
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and Limited Release and have had the same explained by their 

attorney(s), that the undersigned fully understand and appreciate 

the foregoing words and terms and their significance, that the 

undersigned are fully satisfied with the settlement expressed by 

the Settlement Agreement and this Mutual and Limited Release, and 

that the signatures affixed hereunder are given voluntarily and 

of the undersign~ds' own free will and accord. 

DATED: 

SHELL OIL COMPANY 

By ~,.K /J..Iok--' ..._ s:-
MAX E. HOWORTH 

As the attorney for Shell Oil Company herein, I hereby 

represent and declare that I have fully explained the contents 

and legal effects of this Mutual and Limited Release to 

Max E. Howorth of Shell Oil Company who acknowledged a full 

understanding of the same, and I advise that it be signed. 

DATED: 

DATED: 

00201 01266 
SMK 50102 -4-

8 /Y}/'~­
D,~E 
Attorney, r SHELL OIL COMPANY 

THE DOW CHEMICAL COMPANY 

By 
JO~H~N-=E-.-=D~I~C~K~S~----------------



and Limited Release and have had the same explained by their 

attorney(s), that the undersigned fully understand and appreciate 

the foregoing words and terms and their significance, that the 

undersigned are fully satisfied with the settlement expressed by 

the Settlement Agreement and this Mutual and Limited Release, and 

that the signatures affixed hereunder are given voluntarily and 

of the undersigneds' own free will and accord. 

DATED: 

SHELL OIL COMPANY 

By 
MA~X~E~.~H~07.W~O~R~T~H~---------------

As the attorney for Shell Oil Company herein, I hereby 

represent and declare that .I have_ fully explained the contents 

and legal effects of this Mutual and Limited Release to 

Max E. Howorth of Shell Oil Company who acknowledged a full 

understanding of the same, and I advise that it be signed. 

DATED: 

00201 01266 
SMK50102 -4-

By 
DA~V~I=D~J~.~E~AR~L~E~---------------

Attorney for SHELL OIL COMPANY 



As the attorney for The Dow Chemical Company herein, I 

hereby represent and declare that I have fully explained the 

contents and legal effects of this Mutual and Limited Release to 

John E. 

DATED: 

00201 01266 
SMK 50102 

Dicks of the same, 

~/) ,_, 
~ g(.) !(> ~ 

and I advise that it be signed. 

COOK, LOPER, ENGEL & 

DOW CHEMICAL 

-5-



COMMONWEALTH LAND TITLE COMPANY

LOS ANGELES COUNTY

PRELIMINARY REPORT

Shea and Gould 20750 Ventura Blvd 350
1800 Avenue of the Stars Woodland Hills CA 91364

Los Angeles California 90067 818 888-7655

ATTN Dan Herscher

YOUR NO AI4CENA PROPERTIES

OUR NO 86-33747-20

IN RESPONSE TO THE ABOVE REFERENCED APPLICATION FOR POLICY OF TITLE

INSURANCE COMMONWEALTH LAND TITLE COMPANY HEREBY REPORTS THAT IT IS PREPARED

TO ISSUE OR CAUSE TO BE ISSUED AS OF THE DATE HEREOF POLICY OR POLICIES

or TITLE INSURANCE DESCRIBING THE LAND AND THE ESTATE OR INTEREST THEREIN

HEREINAFTER SET FORTH INSURING AGAINST LOSS WHICH MAY BE SUSTAINED BY REASON

OF ANY DEFECT LIEN OR ENCUMBRANCE NOT SHOWN OR REFERRED TO AS AN EXCEPTION

BELOW OR NOT EXCLUDED FROM COVERAGE PURSUANT TO THE PRINTED SCHEDULES
CONDITIONS AND STIPULATIONS OF SAID POLICY FORMS

THE PRINTED EXCEPTIONS AND EXCLUSIONS FROM THE COVERAGE OF SAID POLICY OR
POLICIES ARE SET FORTH IN EXHIBIT ATTACHED COPIES OF THE POLICY FORMS

SHOULD BE READ THEY ARE AVAILABLE FROM THE OFFICE WHICH ISSUED THIS REPORT

THIS REPORT AND ANY SUPPLEMENTS OR AMENDMENTS HERETO IS ISSUED SOLELY FOR
THE PURPOSE OF FACILITATING THE ISSUANCE OF POLICY OF TITLE INSURANCE AND NO

LIABILITY IS ASSUMED HEREBY IF IT IS DESIRED THAT LIABILITY BE ASSUMED PRIOR
TO THE ISSUANCE OF POLICY OF TITLE INSURANCE BINDER OR COMMITMENT SHOULD
BE REQUESTED

DATED December 28 1987 AT 730 A.M

_____
$il1 Cuddyer
TITLE OFFICER

cc
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SCHEDULE

THE FORM OF POLICY OF TITLE INSURANCE CONTEMPLATED BY THIS REPORT IS

CLTA Owners Policy

THE ESTATE OR INTEREST IN THE LAND HEREINAFTER DESCRIBED OR REFERRED TO

COVERED BY THIS REPORT IS

afee

TITLE TO SAID ESTATE OR INTEREST AT THE DATE HEREOF IS VESTED IN

ANCENA PROPERTIES INC

THE LAND REFERRED TO IN THIS REPORT IS SITUATED IN THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES AND IS DESCRIBED AS FOLLOWS

All that certain real property situated In the City of Los Angeles County of
Los Angeles State of California said property being more particularly
described as Parcel as said Parcel is shown on that certain map entitled

Parcel Map L.A No 3041M filed in Book 61 of Parcel Maps at Pages 81 and

82 Official Records of said County
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SCHEDULE

AT THE DATE HEREOF EXCEPTIONS TO COVERAGE IN ADDITION TO THE PRINTED

EXCEPTIONS AND EXCLUSIONS IN SAID POLICY FORM WOULD BE AS FOLLOWS

General and special taxes including any personal property taxes and

assessments collected wtth taxes for the fiscal year 19871988

Total $55617.19

First Installment 27808.60 Delinquent

Penalty 2780.86
Second Installment 27808.59 Open

Penalty and Costs 2790.85

Code 510

Parcel 7351-3457

la The lien of supplemental taxes if any assessed pursuant to the provi
sions of Chapter 3.5 comencing with Section 75 of the Revenue and Taxation

Code of the State of California

Covenant and Agreement executed by CCF Western Development Company
Inc in favor of the City of Los Angeles and recorded January 24 1975 as

Instrument No 2983 in Book 144902 Page 374 Official Records

Said Covenant and Agreement among other things provides for the following

Said first party covenants and agrees to and with said City of Los Angeles to

submit four copies of plot plan over that above described property to the

Fire Department for approval and review prior to the issuance of building

permits

This covenant and agreement shall run with the land and be binding upon any
future owners encumbrancers their successors heirs or assignees and shall

continue in effect unless otherwide released by authority of the Fire

Department of the City of Los Angeles

Covenant and Agreement executed by CCF Western Development Company

Inc in favor of the City of Los Angeles and recorded January 24 1975 as

Instrument No 2984 in Book 1484902 Page 367 Official Records

Said Covenant and Agreement among other things provides for the following

Said first party covenants and agrees to and with said City of Los Angeles to

sumbit four copies of parking area and driveway plan over the above
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described property to the appropriate district office of the Bureau of

Engineering for approval and for coordination and review of the Traffic

Department and the Department of Building and Safety prior to the issuance of

building permits

This covenant and agreement shall run with the land and be binding upon any
future owners encumbrancers their successors heirs or assignees and shall

continue in effect unless otherwise released by authority of the Bureau of

Engineering of the City of Los Angeles

Covenants conditions and restrictions deleting therefrom any restric
tions based on race color or creed as provided in document recorded March

28 1975 as Instrument No 3857 Official Records

Said covenants conditions and restrictions provide that violation thereof

shall not defeat or render invalid the lien of any mortgage or deed of trust

made in good faith and for value

Said covenants conditions and restrictions were purportedly modified by an
instrument recorded September 26 1975 as Instrument No 684 in Book M-5124

Page 766 September 26 1975 as Instrument No 690 in Book M-5124 Page 813
Official Records June 14 1977 as Instrument No 77621940 Official Records

and June 14 1977 as Instrument No 77621943 Official Records

Covenant and Agreement executed by C.C Western Development Co
Inc in favor of the City of Los Angeles and recorded September 23 1975 as

Instrument No 3724 in Book M5121 Page 343 Official Records

Said Covenant and Agreement among other things provides for the following

In consideration of the issuance by the City of Los Angeles of Building per
mit for the construction of an oversized building of said property we do

hereby covenant and agree to and with said City pursuant to Section 91.0506

of the Los Angeles Municipal Code to maintian on said property yard of

60 feet in width unobstructed from ground to sky as shown on the attached

plot plan

this covenant and agreement shall run with the land and shall be binding upon

ourselves any future owners encumbrancers their successors heirs or

assignees and shall continue in effect so long as said oversized building
shall remain thereon and unless otherwise released by authority of the

Superintendent of Building of the City of Los Angeles

An easement for railroad transportation and comnunity purposes and inci
dental purposes in favor of Southern Pacific Transportation Company
Delaware corporation as provided In document recorded March 1976 as

Instrument No 561 Official Records
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Affects that portion of said land described as follows

That certain real property situated in the City of Los Angeles County of Los

Angeles State of California said property being that portion of the following
described strip of land which lies within Lot as said Lot is shown on that
certain map entitled Tract No 32036 recorded in Book 851 Pages 12 13 and

14 Official Records of said County being more particularly described as

strip of land 25 feet in width lying 10 feet Westerly and 15 feet Easterly of
the portion of the following described line which lies within said Lot

Beginning at the point Jf intersection of the Northerly line of said Lot

with line parallel with and perpendicularly distant 15.00 feet Easterly of
the Westerly line of said Lots and thence from said point of beginning

Southerly along said parallel line South.0 04 36 East 335.00 feet to the

true point of beginning of the property herein described

Thence from said true point of beginning and continuing on said parallel line

South 04 36 East 1932.76 feet thence tangent to the preceding course in

the arc of curve to the left having radius of 385.24 feet central angle
of 57 55 an arc distance of 60.28 feet thence nontangent to the pre
ceding curve South 10 59 47 East 87.96 feet thence non-tangent to the pre
ceding course from tangent which bears South 02 31 East Southerly on the

arc of curve to the right having radius of 338.27 feet and central angle
of 13 38 41 an arc length of 8056 feet to the Southerly line of said Lot

thence continuing on said 338.27 foot radius curve through central angle of

78 54 46 an arc length of 465.89 feet thence tangent to the preceding
curve South 83 30 56 West 50.00 feet to an intersection with line

parallel with and perpendicularly distant 15.00 feet Northerly of the

Southerly line of Lot 12 as said Southerly line is shown on that certain map
entitled Tract No 4671 recorded in Book 56 at Pages 30 and 31Official
Records of said County thence Westerly along said parallel line South 89 52
56 West 48.00 feet thence tangent to the preceding course on the arc of

curve to the right having radius of 338.27 feet central angle of 52 52
48 an arc distance of 312.20 feet to the Westerly line of said Lot 12 saId

property being contiguous at its Southerly terminus of the Northerly line of

said Lot

NOTE That portion of the above described line which lies Northerly of the

Southerly terminus of the course South 10 59 47 East 87.96 feet is not

necessarily centerline of the proposed tract

An easement for railroad trasnportation connunication etc and inciden
tal purposes in favor of Willowdale Western Properties as provided in

document recorded August 17 1976 as Instrument No 60 Official Records

Affects as described therein

An easement for railroad drill track spur track transportation corn

municatlon storm drainage and related purposes and incidental purposes in
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favor of Anoco Chemicals Corporation Delaware corporation as provided In

document recorded August 30 1979 as Instrument No 79965941 Official

Records

Affects strip of land 30 feet in width lying 15 feet on the West side and
15 feet on the East side of the following described line which lies within

said Parcel 30 feet in width lying 15 feet on each side of the following
described line which lies within said 100 foot right-of-way and 25 feet in

width lying 10 feet to the right of and 15 feet to the left in the direction

of traverse of said foflowing described line which lies within said Parcel

said Parcel and said Lot and 30 feet in width lying 15 feet on each side

of the Easterly 460.03 feet of that portion of said following described line

which lies within said Lot 12 and said Lot 13 and lying 15 feet right and 11

feet left in the direction of traverse of the Westerly 293.04 feet of said

following described line which lies within the abovementioned Lot 12 and Lot

13 said line being more particularly described as follows

Beginning at the point of intersection of the Northerly line of said Parcel

of said Parcel Map L.A No 3041 with line parallel with and perpen
dicularly distant 15.00 feet Easterly of the Westerly line of said Parcel

said Parcel of said Parcel Map L.A No 3463 said Parcel of said Parcel

Map L.A No 3041 and said Lot of said Tract No 32036 thence from said

Point of Beginning Southerly along said parallel line South 04 35% East

2267.76 feet thence tangent to the preceding course on the arc of curve to

the left having radius of 385.24 feet central angle of 57 55fl an arc
distance of 60.28 feet thence nontangent to the preceding course South 10
59 47 East 87.96 feet thence nontangent to the preceding course from

tangent which bears South 02 31 East Southerly on the arc of curve to

the right having radius of 338.27 feet central angle of 92 33 27 an arc
distance of 546.45 feet thence tangent to the preceding curve South 83 30
56 West 50.00 feet to an intersection with line parallel with and perpen
dicularly distant 15.00 feet Northerly of the Southerly line of said Lot 12
thence Westerly along said parallel line South 89 52 56 West 48.00 feet
thence tangent to the preceding course on the arc of curve to the right

having radius of 338.27 feet central angle of 49 38 05 an arc distance

of 293.04 feet to the Easterly line of an easement for street purposes as

described in Instrument No 3338 recorded October 1971 In Book 05211 Page
313 of Deeds Official Records of said County and the terminus of the herein

described strip said easement being contiguous at its Northerly terminus with

the Northerly line of said Parcel of said Parcel Map L.A No 3041 and at

its Westerly terminus with said Easterly line of said Easement for street pur
poses

EXCEPTING therefrom that portion which lies within the Southerly 4.00 feet of

said Lot 12

deed of trust to secure an indebtedness of $1850000.00 and any other

amounts as therein provided recorded August 17 1976 as Instrument No 64
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Dated July 27 1976

Trustor Intset Investment Group General Partnership

Trustee United California Bank California corporation

Beneficiary United California Bank California corporation

10 Covenant and Agreement executed by Micena Properties Inc in favor

of the City of Los Angeles and recorded January 1986 as Instrument No
86031432 Official Records

Said Covenant and Agreement among other things provides for the following

We do hereby covenant and agree to and with said City to maintain yard of

30 feet in width along the full comon property line our North property

line

This covenant and agreement shall run with the land and be binding upon any
future owners encumbrancers their successors heirs or assignees and shall

continue in effect until the Advisory Agency of the City of Los Angeles appro
ves its termination

11 document entitled Agreement dated December 19 1985 executed by and

between Donnelley Sons Company Delaware corporation and Micena

Properties Inc corporation and recorded January 13 1986 as Instrument

No 86043898 Official Records

Which recites in part

Donnelley is executing Covenant and Agreement Regarding Maintenance of

Building the Donnelley Covenant whereby Donnelley agrees to maintain

yard of 30 feet in width alon4 the full coaTnon property line with the ftmcena

Property

In consideration of Azncena executing Covenant and Agreement Regarding
Maintenance of Building whereby %ncena also agrees to maintain on the Nncena

Property yard of 30 feet in width along the full cornnon property line with

the Donnelley Property Donnelley further covenants and agrees with Amcena
that it will not request the release of the Donnelley Covenant by the City of

Los Angeles without the prior written consent of Amcena or the then owner of

the ftzncena Property

This Agreement shall run with the Donnelley Property and stiall be binding upon

Donnelley and all further owners of the Donnelley Property their successors
heirs or assigns

NOTE NO THIS COMPANY DOES REQUIRE CURRENT BENEFICIARY DEMANDS PRIOR TO
CLOSING If the demand is expired and current demand cannot be obtained
our requirements will be as follows

If this company accepts verbal update on the demand we will hold an

amount equal to one monthly mortgage payment This hold will be up and

above the verbal hold the lender may have stipulated
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If this company cannot obtain verbal update on the demand we win
either pay off of the expired demand or wait for the amended demand at

the discretion of the escrow

NOTE NO The premium for policy of title insurance if issued will be

based on the basic rate

NOTE NO This report is incomplete as to the effect of documents pro
ceedings liens decrees or other matters which do not specifically describe
said land but which itany do exist may affect the title or impose liens or
encumbrances thereon

This company will require statements of information including declaration

of marital status from all parties in order to complete this report

This company will also require that the spouses if any of the vestees
and/or purchasers either

Join in the execution of any instruments conveying or encumbering said
real property

Deed any possible interest in and to said land

Plats enclosed/ jlh /ods
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ALTA REPORT

We wish to report the following items relating to the issuance of an American

Land Title Association Loan Policy

The following is reported for information only The only conveyances

affecting said land recorded within six months of the date of this report
are as follows

Nil

An inspection of said land has been ordered upon its completion we will

advise you of our findings
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CLTA PQELIMINARY REPORT FORM

EXHIBIT

CALIFORNIA LNO TITLE ASSOCIATION

STANOARO COVERAGE POLICY 1973

MENDED 12-6-85 and 2-20-86

SCHEDULE OF EXCLUSIONS FROM COVERAGE

This policy does not insure against loss or damage nor against costs attorneys fees or expenses

any or all of wftich arise by reason of tnt following

PART

Taxes or assessments which are not shown as existing liens by the records of any taxing

authority that levies taxes or assessments on real property or by tht public records

Proceedings by public agency which may result in taxes or assessments or notices of such pro
ceedings whether or not shown by the records of such agency or by the public records

Any facts rights interests or claims which are not shown by the public records but which could
be ascertained by an inspection of the land or by making inquiry of persons in possession thereof

Easrents liens or encianbrances or claims thereof which are not shown by the public records
Discrepancies conflicts in boundary lines shortage in area encroaciwients or any other facts

which correct survey would aisclose and which are not shown by the puolic records

Unpatented mining claiæis reservations or exceptions in patents or in Acts authorizing
the issuance thereof water rights claims or title to water whether or not the matters

excepted under or Cc are shown by tAt public records

Any right title interest estate or easement in land beyond the lines of the area specifically
described or referred to in Schedule or in abutting streets roads avenues alleys lanes ways
or waterways but nothing in this paragraph shall modify or limit the extent to which the ordinary

right of an abutting owner for access to physically open street or highway is insured by this

policy

Any law ordinance or governmental regulation including but not limited to building and zoning

ordinances restricting or regulating or prohibiting the occupancy use or enjoyment of the land or

regulating the character dimensions or location of any incrovenent now or hereafter erected on the

land or prohibiting separation in ownership or change in the dimensions or area of the land or

any parcel of which the land is or was oart whetner or not shown by tne public records at Date of

Policy or the effect of any violation of any such law ordinance or governmental regulation
whether or not shown by tne puolic records at Date of Policy

Rights of eminent domain or governmental rignts of police power unless notice of the exercise of

such rignts appears in the puolic records

Defens liens encumorances adverse claims or other matters whether or not shown by the

puolic records at Date of Policy but created caused suffered assumed or agreed to by the insured

claimant not shown oy re peolic records and not otherwise excLoed from coverage out known to
the insured claimant eitner at Date of Policy or at the cate such claimant acquired an estate or
interest insured by tnis pohcy cr acquired tne insured mortgage and not disclosed in writing by the
insured claimant to tne Company prior to te date sucn insured claimant oecame an insured hereunder
Cc resulting in no loss or amage to the insured claimant attacning or created suoseouent to

Date of Policy or resulting in loss or oamage which would not nave oeen sustained if tne

insured claimant had teen urchaser or encumbrancer for value without knowleoge

AMERICAN LAND TITLE ASSOCIATION LOAM POLICY 1970

WITH A.L.T.A ENDORSEMENT FORM COVERAGE

AMENDED 10-17-70 and 1017-84
SCHEDULE OF EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy

Any law ordinance or governmental regulation including but not limited to building and zoning

ordinances restricting or regulating or prohibiting the occupancy use or enjoyment of tne land or

regulating the character dimensions or location of any improvement now or hereafter erected on the

land or prohibiting separation in ownership or reduction in the dimensions or area of the land
or the effect of any violation of any such law ordinance or governmental regulation

Rights of eminent domain or governmental rights Of police power unless notice of the exercise of

such rights appears in the ouolic records at Date of Policy

Defects liens encumorances adverse claims or other matters created suffered assiuned or

agreeo tO by the insured claimant not known to the Company and not shown by the public records
but known to te insured claimant either at Date of Policy or at the date such claimant accuired an
estate or interest insured ty tnis policy or acquired the insured mortgage and not disclosed in

writing by the insured claimant to the Comoany prior to the date sucn insured claimant became an

insured hereunder resulting in no loss or damage to tne insured claimant Cd attaching or

created subsequent to Date of Policy except to the extent insurance is afforded herein as to any

statutory lien for labor or material or to the extent insurance is afforded herein as to assessments

for street improvements under construction or completed at Date of Policy
Unenforceaoility of the lien of the insured mortgage because of failure of the insured at Date

of Policy or of any subsequent owner of the indebtedness to comply with applicable doing business
laws of the state in which the land Is situated
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CLTA PRELIMINARY REPORT FORM

EXHIBIT continued

AMERICAN LAND TITLE ASSOCIATION OWNERS POLICY FORM 1970

AMENDED 1017-70
SCHEDULE OF EXCLUSIONS FROM COVERAGE

Any law ordinince or governmental regulation including but not limited to building and zoning

ordinances restricting or regulating or prohibiting the occupancy use or enjolTIent Of the land or

regulating the character dimensions or location of any improvement now or hereafter erected on the

land or prohibiting separation in ownership or reduction in the dimensions or area of the land
or the effect of any violation of any such law ordinance or governmental regulation

Rights of eninent drain or governmental rights of police power unless notice of the exercise of

such rights appears in the public records at Date of Policy

Defects liens enctrbrnces adverse claims or other matters created suffered assuTled or

agreed to by the insured claimant not known to the Company and not shown by the public records

but known to the insured claimant either at Date of Policy or at the date such claimant acquired an

estate or interest insured by this policy and not disclosed in writing by the insured claimant to

the Cxvany prior to the date such insured claimant became an insured hereunder resulting in no

loss or damage to the insured claimant attaching or created subsequent to Date of Policy

resulting in loss or carnage whjch would not have been sustained if the insured claimant had paid
value for the estate or interest insured by this policy

AMERICAN LAND TITLE ASSOCIATION

RESIDENTIAL TITLE INSURANCE POLICY 1979

EXCLUSIONS

In addition to the exceptions in Schedule you are not insured against loss costs attorneys
fees and expenses resulting from

Governmental police power and the existence or violation of any law or government regulation
This includes building and zoning ordinances and also laws and regulations concerning

.land use

.improvmnents on the land

.land division

.environmental protection

This exclusion does not limit the zoning coverage described in Items 12 and 13 of Covered Title

Risks

The right to take the land by condemning it unless notice of taking aopears in the public

records on te Policy Date

Title Risks

.that are known to you but not to us on the Policy Date unless they appeared in the public

records

.that result in no loss to you

.that first affect your title after the Policy Date this does not limit the labor and material

lien coverage in Item of Covered Title Risks

Failure to pay value for your title

Lack of right
.to any land outside the area specifically described ano referred to in Item of Schedule

or

.in streets alleys or waterways that touch your land

This exclusion does not limit the access coverage in Item of Covered Title Risks

Form 2210-I Calif 301 000014
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STANDARD OFFER, AGREEMENT AND ESCROW 
INSTRUCTIONS FOR PURCHASE OF REAL ESTATE 

(Non-Residential) 

American Industrial Real Estate Association 
March 29, 1988 

(Date for Reference Purposes) 
1. Buye~ Coca-Cola Enterprises 

1.1 . (the ''Buyer'') 
herehv offers to purchase the real property, hereinafter descnbed. from the owner thereof (the "Seller") (collectively, the "Part•es" or •nd•v•dually, 

a "Party"), through an escrow (the "Escrow") to close on May 29 • 1988 (the "Expected Closmg Date") 

to be held by Commerce Escrow - Mr. Mark Minsky (the "Escrow Holder"). whose address is 

1545 Wilshire Blvd. , Los Angeles Telecopier No. 213/484-0417 
upon the terms and conditions set forth in this agreement (the "Agreement"). Buyer shall have the right to ass1gn Buyer's nghts hereunder. but 
2ny such assignment shall not relieve Buyer of Buyer's obligations herein unless the Seller expressly releases Buyer. 

1.2 The term "Date of Agreement" as used herem shall be the date when by execution and delivery (as defined in paragraph 20.2) of this 
document or a subsequent counter-offer thereto. Buyer and Seller have reached agreement in wnting whereby Seller agrees to sell, and Buyer 
agrees to purchase, the Property upon terms acceptable to both Parties. · 

2. Broker. 
2.1 The real estate broker or brokers presenting this Agreement to Seller are: (Check applicable box(es).) 

The Seeley Company who, w1th respect to this Agreement. represents: 
dthe Buyer exclusively ("Buyer's Broker")/ 
0 both Buyer and Seller, 

and ___ C;;.o.:_l_l....;l.::... n_s_-_F....;u::..l_l_e_r _____________________ ~ who. with respect to this Agreement. represents: 

0 the Seller exclusively (the "Seller's Broker")/ 
0 both the Seller and Buyer, 

(the "Broker(s)"), all such named Broker(s) being the procuring cause(s) of this offer. See paragraph 26 for Disclosures Regarding the Nature of a 
Real Estate Agency Relationship. 

2.2 Buyer and Seller each represent and warrant to the other that he/she/it has had no dealings with any person, firm, broker or finder in 
connection with the negotiation of this Agreement and/or the consummation of the purchase and sale contemplated herein, other than the 
Broker(s) named in paragraph 2.1, and no broker or other person, firm or entity, other than said Broker(s)..jstare entitled to any commission or 
finder's fee in connection with this transaction as the result of any dealings or acts of such Party. Buyer and Seller do each hereby agree to 
indemnify and hold the other harmless from and against any costs. expenses or liability for compensation, commission or charges which may be 
claimed by any broker, finder or other similar party, other than said named Broker(s) by reason of any dealings or act of the indemnifying Party. 

3. Property. q • f t . 
3.1 The real property (th ·:Property") that is the subject of this offer consists of (insert a brief physical description) ------­

That certain 150 000 +/- s • ft. concrete tilt-u industrial buildin located on that 
certain 401,623 parcel of land commonly known as 18233 Hoover Street, Los Angeles, CA 

is located in the City of Los Angeles , County of __ .:.L:.:o:.:s::......;A=n:.cg~.::e::l::.:e:::;s~----------
State of is commonly known by the street address of 

18233 Hoover Street, Los Angeles, CA 90247 

and is legally described as:-=----:---:------------------------------------­
See above 

3.2 If the legal description of the Property 1s not complete or is inaccurate, this Agreement shall not be invalid and the legal description 

shall be completed or corrected to meet the reqUirements of ~u::.l!U:I'-LJ~.J....I-'-.u::-.,....~__..u::..~--~..u......_..w..~_.,._...~.o.~~~w;~~=:--=>-r-~~ 
(the "Title Company"), which shall be the title company to issue the title policy here1na1ter described. Terry Me uire 

3.3 The Property includes, at no additional cost to Buyer. the permanent improvements thereon. including those items which the law ot 
the state in which the Property is located provides •s part of the Property, as well as the lollowing items.•t any, owned by Seller and presently located 
in the Property: electrical distribution systems (power panels. buss dueling, conduits, disconnects. lighting fixtures), telephone distribution 
systems (lines. jacks and connections), space heaters. a1r condit1onmg eQuipment, air lines, carpets, window coverings, wall coverings. and 
All other improvements 

-----------------------------------------(collectively, the "Improvements"). 
3.4 If the Property is located in the State of Californ1a. the Broker(s) is/are required under the Alquist-Priolo Special Studies Zones Act. 

to disclose to a prospective purchaser of real prooerty wnether the property be1ng purchased is located w1thin a delineated spec1al studies zone 
(a zone that encompasses a potentially or recently active trace of an earthquake fault that is deemed by the State Geolog1st to be ~uHiciently 
active and well defined enough to const1tute a potent1al nazard to structures from surface faulting or fault creep). If the Property 1s located 
w1thm such a spec1al studies zone. its development rnay requ1re a geologic report from a state registered geologist. In accordance w1th such law. 
the Broker(s) hereby 1nformt.sJ Buyer that the Property - 1a1 ts not within such a spec1al studies zone. 

:: tbl Is w1thm such a special studies zone. 
4. Purchase Price. 

4.1 The purchase price (the "Purchase Pnce 'I to be pa1d by Buyer to Seller for the Property shall be 
s 8 • 200 • 000 • 00 payable as follows 

(Stnke tf not 
appltcable) 

!Stnke tf not 
appltcable) 

(a) Cash down payment. 1nctud1ng tne DePOSit as defined in paragraph 5.3 (or 1f an all 
cash transaction, the Purchase Price) 

r 
Buyer shall take t1tle to the Property subJect to tne followmg ex1sting deed(s) 
of trust ("Ex•st•ng Deedts) ot Trust"') secunng the ex•st1ng prom1ssory note(s) 
("Existing Note(sJ"): 
(i) An Ex1st1ng Note (the "First Note") w1th an unpaid principal balance as of 

Clos1ng of approximately. 
.. Said existing note 1s oayable at.$ _______ _ 

including interest at the rate of __ 0/o per annum u 

unpaid balance 1S due on -------:::_.~-----------1 
(ii) An Existing Note lthe "Second Not .. 

the Closing of approximately: 
Said Existing Note •s e at $ ____________ per month. 

Total Purchase Pnce: 
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8,200,000.00 
$ _____ _ 

s ____ _ 

$ ___ _ 

8,200,000.00 
s==== 



Property suotect to such Existmg Deea of Trust. Buyer agrees to oa 

5. Deposits. SO 000 Commerce Escrow 
5. 1 Buyer hereby deltvers a check m the sum of S ' . payable to -------------------

.------------------------ to be !check applicable box) 0 forthwtth deoostted ,n the oayee s trust account 
gheld uncashed unttl the Date of Agreement. When cashed. the check shall be deoostted mto the payee's trust account to oe apohed toward the 
Purchase Pnce of the Property at the Closing, as· deft ned ,n oaragraoh 8.3 Should Buyer and Seller not enter mto an agreement tor ourcnase ana 
sale. Buyer's check or funds shall. upon request by Buyer. be promotly returned to Buyer · 

5.2 Wtlhm ftve (5) busmess days after the Date of Agreement. Buyer shall dePOSit wtth Escrow Holder the addtlional sum of 

S . to be applied to the Purchase Price at the Closing. 
5.3 The funds depostted wtth Escrow Holder by or on behalf of Buyer under paragraphs 5.1 ~above (collecttvely the "Deoostt"). 

shall be depo~ited by Escrow Holder tn such State or Federally chartered bank as Buyer may select and m such 1nterest-beanng account or 
accounts as Escrow Holder or Broker(s) deem appropnate and consistent wtth the ttmmg reoutrements of this transact1on The mterest therefrom 
shall accrue to the beneltt of Buyer. who hereby acknowledges that there may be penalttes or mterest forfettures tf the apPitcable 1nstrument ,s 

redeemed pnor to its spec1fled matunty. Buyer's Federal Tax ldentthcatton Number is----------

6. Financing Contingency. !Stnke if not applicable) 
b • T• o after 8 8iliiS R~liiPt Uf!BP ii-- 9 ar &8\i A P~' aw 8 naauiP'iO iOTian, '&iii:Pk sa IF ~sand 'san asssca"oa c' o'be' f:ran£'a 1 

tution. or from u.ny correspondent or agent thereof, a commttment to lend to Buyer a sum not less than $ ____________ ...._,"" 

at a fixed interest rate not to exceed ___ % per annum. payable in equal monthly mstallments. including tnterest. amorttzed over a 

less than __ years and all due in not less than ___ years. or at a vanable interest rate commencing at an mterest rate not t 

per annum. amortized over a penod of not less than __ years and all due in not less than __ years. and in either 

to exceed __ % of the amount of the new loan (the "New Loan"). The New Loan shall be secured by a first deed o 
shall be upon the following additional terms and conditions: __________________ "'7,c.... ___________ _ 

and upon such other terms and conditions as are usually required by such lender. 
6.2 Buyer hereby agrees to diligently pursue obtaintng the New Loan. If Buy shall tail to notify its Broker. Escrow Holder and Seller. in 

writing, that the New Loan has not been obtained within days folio g the Date of Agreement. then it shall be conclusively presumed 
that Buyer has either obtained said New Loan or has waived the New Loan ttngency. 

6.3 If. after due diligence. Buyer shall nottfy its Broker. Escrow H er and Seller. in writing, within the time specified in Paragraph 6.2 hereof. 
that Buyer has not obtained sa1d New Loan. then th1s Agreement s be terminated. and Buyer shall be entitled to the prompt return of Buyer's 
Deposit and any other funds deposited by or for Buyer wtth Escr Holder or Seller. plus any interest earned thereon. less only Escrow Holder and 
Title Company cancellation fees and costs. which Buyer sh ay. 

7. Purchase Money Note. !Strike if not applicable) 
7.1 The Purchase Money Note shall provi or interest on unpaid principal at the rate of ________ %per annum. wtth principal 

The Purchase Money Note a urchase Money Deed of Trust shall be on the current forms commonly used by Escrow Holder. and be JUntor and 
subordinate only to the · ting Note(s) and/or New Loan expressly called tor by this Agreement. 

7.2 se Money Note and the Purchase Money Deed of Trust shall contain provisions regarding the following: 
repayment. Principal may be prepaid in whole or in part at any time without penalty. at the option of Buyer. 

Late Charge. A late charge of 6% shall be payable w1th respect to any payment of pnnc1pal. interest, or other charges. not made 
(10) days after it is due. 

(c) Due On Sale. In the event the Buyer sells or transfers title to the Property or any portion thereof. then the Seller may, at Seller's 

8. Escrow and Closing. 
8.1 Upon acceptance hereof by Seller. this Agreement. including any counter-offers incorporated heretn by the Parties. shall constitute not 

only the agreement of purchase and sale between Buyer and Seller. but also instructions to Escrow Holder for the consummation of the Agreement 
through the Escrow. Escrow Holder shall not prepare any further escrow tnstructions restatmg or amending th1s Agreement unless specifically so 
tnstructed by the Parties or a Broker herein. 

8.2 Escrow Holder is hereby authorized and mstructed to conduct the Escrow in accordance wtth this Agreement, applicable law. custom 
and practice of the community in which Escrow Holder IS located. tncluding any reportmg reqUirements of the Internal Revenue Code. In the event 
of a conflict between the Jaw of the state where the Property 1s located and the law of the state where the Escrow Holder is located. the law of 
the state where the Property is located shall prevatl 

8.3 Subject to satisfaction of the cont1ngenctes hereinafter described. Escrow Holder shall close this escrow (the "Closing") by recordtng 
the grant deed and other doCtJments reqUired to be recorded and by dtsbursmg the funds and documents in accordance w1th this Agreement. 

8.4 If this transaction is term1nated tor non-sat1sfactton and non-wa1ver of a Buyer's Contingency, as defined in paragraph 9.4, then neither 
of the Parties shall thereafter have any liability to the other under this Agreement, except to the extent of the breach of any affirmative covenant 
or warranty in this Agreement that may have been tnvolved In the event of such termmatton. Buyer shall be promptly refunded all funds deposited 
by or on behalf of Buyer with a Broker. Escrow Holder or Seller. less only Title Company and Escrow Holder cancellation fees and costs, all a I I sit 
;:.lidil be !3o;tl e ell~ 'lili. ic* 1 :L 

8.5 The Clos1ng shall occurlon the 
however. that 1f the Closmg does not occur by the Expected Clostng Date and the Expected Closing Date ~ ..,.., ua ,nstructtons 
of the Part1es. a Party hereto not then 1n default under this Agreement ma . screw rlolder, and Broker(s). tn wnting that. 
unless the Clos1ng occurs within live (51 bustne o 1ce. the Escrow and this Agreement shall be deemed termmated wtthout 
further notice or 1n •· rough! tnto condt!lon for Closmg wtthm sa1d (5) day penod, the Closing shall occur as soon as'' 1s m 

See aadendum at£~hed ereto an o. 
Such Partv shall indemni an ec 10n wtth such return. However_., no refunds or docurT)ent$~all be returnedd 

8. 7 Any return of depos1t~d funds or documents shall not relteve or release either Bu;er or Seller from aify Jb'ftqalioA't~lf:>~y screw Holder's 
fees and costs or constttute a waiver. release or discharge of any breach or default that has occurred in the performance of the obligattons. 
agreements. covenants or warranties contatned herein. 

~ 0 
" . . : · ·~·~.., fl'lr <~.r.v rJ!~Q~Ul~-~ than Seller's breach_ or default. then at Seller's request. and as a conditton to'"'"' 

. v•u". v• .... u 1 ~. ~ ..-~ ... ~~ ... ;;u,~· ~ .. a .. "''"'" '""' (::tl days alter wntten request del1ver to Seller, at no charge. coptes of all surveys. '"ny'""'"' ... ,. 
studies. so11 reports, maps, master plans. feasibility stud1es and other s1m1lar 1tems prepared by or tor Buyer that pertain to the Property. 

9. Contingencies to Closing. 
9.1 The Clostng of this transaction is contingent upon the satisfaction or waiver of the following contingencies: 

(a) Disclosure. Buyer's rece1pt and writtten approval, w1thin ten (10) days after delivery to Buyer, of a completed Property lnformat1on 
Sheet (the "Property Information Sheet"). concerntng the Property, duly executed by or on behalf of Seller in the current form or eQUivalent to that 
published by the American Industrial Real Estate Association (the "A.I.R:'). Seller shall provide Buyer with the Property lnformatton Sheet wtthm 
ten (10) days tollowmg the Date of Agreement. 

(b) Phys1ca11nspection. Buyer's written approval. w1thin ten (10) days tollowtng the later of the Date of Agreement or rece1pt by Buyer 
of the Property Information Sheet. of an inspection by Buyer. at Buyer's expense. of the physical aspects of the Pro.fl~ple t ion & Rece ?-P t: 

(c) Hazardous Substance Conditions Report Buyer's wr1tten approval, within twenty (20) days tollowtnoftilt Iotti ol :Itt Bate of §Itt-

R
snc:h mn• n Wii li 1 Iii'~~~~~~- a' IAi PriUi>l; IP'irmaltiP iithill. of a Hazardous Substance Conditions report concerntng the Property and relevant 
e port ..:!dtotntng properties. Such report wtll be obtamed at Buyer's direction and expense. A "Hazardous Substance" tor purposes of thts Agreement 's 

defined as any su ance whose nature and/or quant1ty of extstence. use. manufacture or effect. render it subject to Federal. state or local regulatton. 
tnvesligat1on. re dtalion or removal as potentially in)urtous to public health or welfare. A "Hazardous Substance Condtlion" for purposes of lh•" 
Agreement 1s d ed as the extstence on. under or relevantly adjacent to the Property of a Hazardous Substance that would reQutre remedial ton 
and/or removal nder applicable Federal. state or local law. 

*1- oou as possible after the sat:isfaction of all conditions contained ~n egis A~.r:· 
ut in no event later than expected closing date. The expected clos1ng ate ~n~ 

not be extended except by mutual agreement of the parties. 
PAGE 2 
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buisn 

Seller 

(e) Cond1t1on of Title. Buyer's wntten approval of a current prelimonary title report concernong the Property (the ··PTR""l ,ssued by the 
Tille Company, as well as all documents (the "Underlying Documents") referred to on the PTR. and the ossuance by the Title Company of the t1tle 
policy descnbed in 10.1. Seller shall cause the PTR and all Underlyong Documents to be delivered to Buyer promptly after the Date of Agreement. 

uver"s ap roval is to be oven within ten (10! ays (or twenty-one (21) days of Buyer elects an ALTA survey under paragraph 9.1 (0) after receopt of 
sao an ego e copoes o a n er yong Documents. The dosapproval by Buyer of any monetary encumbrance. which by the terms of thos 
Agreement is not to remain agaonst the Property alter the Closong, shall not be consodered a faolure of thos condotion. as Seller shall have the 
obligatoon. at Seller's expense, to satisfy and remove such disapproved monetary encumbrance at or before the Closong. 

(0 SuNey. Buyer's written approval. wothin twenty-one (21) days after receipt of the PTR and Underlying Documents. of an ALTA totle 
supplement based upon a survey prepared to Amencan Land Title Assocoatoon (the "ALTA") standards tor an owner·s policy by a licensed surveyor. 
showong the legal descnptoon and boundary lines of the Property, any easements of record. and any omprovements. poles. structures and thongs 
located within ten (10) teet eother sode of the Property boundary lines. The survey shall be prepared at Buyer's direction and expense. 

(h) Other Agreements. Buyer's written approval. wothon ten (10) days alter receipt, of a copy of any other agreements ("Other Agree­
ments") known to Seller that will affect the Property beyond the Closing. Seller shall cause sa1d copoes to be delivered to Buyer promptly after 
the Date of Agreement. 

(i) ;SfJia::c:::;. If pa:ag:ap~ 6 ~ereef !eslifll! :U21 8 fiR&R&iR! i&RtiR9iA'Wy Ra& ogt l;ggq sthcken 'he sa*'stac•ian a' "'?i"P' a' SliGh 
rJt 1 Lea 11 ,. g nay. 

and legible copies of the Existing Notes. Existing Deeds of Trust and related agreements (collectively the "Loan Documen " roperty 
will remain subject after the Closing, including a beneficiary statement (the "Beneficiary Statem " y the holders of the Existing 
Notes confirming: (1) the amount of the unpaid principal balance. the current in . e date to which interest is paid. and (2) the nature 
and amount of any impounds held by the beneficiary in c · 1 oan. Seller shall use its best efforts to provide Buyer w1th said Loan 
Documents and Beneficiary Stateme e ate of Agreement. Buyer's obligation to close is further conditioned upon Buyer's being 
able to purcha out acceleration or change in the terms of any Existing Notes or charges to Buyer except as otherwise provided . . . t 

(k) Destruction, Damage or Loss. There shall not have occurred prior to the Closing, a destruction of, or damage or loss to. the Property 
or any portion thereof, from any cause whatsoever. which would cost more than $10,000.00 to repair or cure. If the cost of repair or cure is $10.000.00 
or less, Seller shall repa1r or cure the loss prior to the Closing. Buyer shall have the option, within ten (10) days after receopt of written notice of a 
loss costing more than $10,000.00 to repair or cure, to e1ther terminate this transaction or to purchase the Property notwithstanding such loss, but 
without deduction or offset against the Purchase Price. If the cost to repa1r or cure is more than $10,000.00. and Buyer does not elect to term1nate 
this transaction, Buyer shall be entitled to any insurance proceeds applicable to such loss and the exclusive right to settle and dispose of such 
insurance claim(s). Unless otherwise notified in writing by either Party or Broker, Escrow Holder shall assume no destruction, damage or loss 
costing more than $10,000.00 to repair or cure has occurred prior to Closing. 

(I) Material Change. No Material Change, as hereinafter defined. shall have occurred with respect to the Property that has not been 
approved in writing by Buyer. For purposes of this Agreement, a "Material Change" shall be a change in the status of the use. occupancy, tenants. 
or condition of the Property as reasonably expected by the Buyer. that occurs subseQuent to the date of this offer. Buyer shall have ten (10) days 
following receipt of written notice from any source of any such Material Change within which to approve or disapprove same. Unless otherwise 
notified in writing by either Party or Broker, Escrow Holder shall assume that no Material Change has occurred prior to the Closing. -

(m) Seller Performance. The delivery of all documents and the due performance by Seller of each and every undertaking and agree­
ment to be performed by Seller under this Agreement. 

(n) Breach of Vtc!rranty. That each representation and warranty of Seller herein be true and correct as of the Closing. Escrow Holder 
shall assume that this condition has been satisfied unless notified to the contrary in writing by Buyer or Broker(s) prior to the Closing. 

(o) Broker's Fee. Payment at the Closong of such Broker's Fee as os specified in this Agreement or later written instructions to Escrow 
Holder executed by Seller and Broker(s). It is agreed by Buyer, Seller and Escrow Holder that Broker(s) is/are a third party beneficiary of this 
Agreement insofar as the Broker's tee is concerned. and that no change shall be made by Buyer. Seller or Escrow Holder with respect to the time of 
payment. amount of payment. or the conditions to payment of the Broker's fee specified in this Agreement. without the written consent of Broker(s). 

9.2 If. within the applicable time period. Buyer disapproves any matter subject to Buyer's approval. ("Disapproved Item"), Seller shall 
ex

1
Pe<;. tetiave the right, within ten (10) days following receopt of notice of Buyer's said disapproval, to elect ("Seller's Election") to cure or not cure the 

C bslllgQisappmyed ltgm mjgr tg !he,~ Seller's failure to give to Buyer within said ten (10) day period written notice of Seller's Election to cure any 
date Disapproved Item shall be conclusively presumed to be Seller's Election not to cure such disapproved item. If Seller elects, either by written notice 

or failure to give wntten notice. not to cure a Disapproved Item. Buyer shall have the election. wothin ten (1~da~s after Seller's Election. to either 
accept title to the Property subject to that Disapproved Item. or to termonate this transaCtion. Buyer's failure e eel termonauon oy wnlten noliee 
to Seller within said ten (10) day period shall constotute Buyer's election to · · 
! 8! 8118 R 11 r li f;#list. Unless the partoes instruct otherwose. 1f the tome penods for Seller's and yer's sa1d Elections would expire on a date subseQuent 
to the Expected Closing Date. the Expected Closong Date shall be deemed extended to coon ide with the expiration of the period within which Seller 
may elect to cure the Disapproval Item. or. if Seller elects not to cure. the penod woth1n ich Buyer may elect to terminate this transaction. as 
lhecasemaybe. terminate this transaction• 

disapproved9.3 If Buyer shall fail, within the applicable tome specofied. to approve co dowse• a:E in writing to Escrow Holder. Seller and the other Party's 
I Broker, any otem. matter or document subject to Buyer's approval under the terms of thos Agreement, it shall be conclusovely presumed that Buyer 
~pproved such otem, matter or document. Buyer's condotoonal approval shall constotute a disapproval. unless provisoon is r·.ade by the Seller 

wothon the time specified therefor by the Buyer on the condotoonal approval or by thos Agreement. whochever is later. for the satosfaction of the 
condotion imposed by the Buyer. 

9 4 All of the contingencies specofied on suboaragraphs (a) through (n) of paragraph 9.1 are for the benefit of. and may be waoved by, Buyer. 
and may be elsewhere herein referred to as "Buyers Contongencoes:· 

9.5 Buyer undetstands and agrees that untol such tome as all Buyer's Contingencoes have been satisfied or waived. Seller and/or its agents 
may solicot. entertaon and/or accept back-up offers to ourchase the subtect Property on the event the transaction covered by thos Agreement os 
not consummFtted. 

liabolit/upon owners and/or users of real pro~erty for the onvest1gatoon an-d remed1atoon of a Hazardous Substance ermonatoon 
of the exostence of a Hazardous Substance Condotion and the evaluatoon of the 1moact of s oghly technocal and beyond the 
expert1se of Brokerts). Buyer and Seller acknowledge that they hav ro erts) to consult theor own technocal and legal experts 
w1th resoectto the possoble Hazardous Sub soects ot rhos Property or adJOonong propertoes. and Buyer and Seller are not relyong 
upon any onvestooato o roker(S) woth resoect thereto Buyer and Seller hereby assume all responsobolity for the ompact of such 

10. Documents ReQuired at Closing: 
10.1 Escrow Holder shall cause to be issued to Buyer a standard coverage. owner's form. policy of totle onsurance. efft<ctove as of the 

Closing, ISSued by the Tille Company in the full amount of the Purchase Pr1ce. 1nsunng totle to the Property vested in Buyer. subtect only to the 
exceptoons approved by Buyer. Buyer may elect wothon the penod allowed tor Buyer's aoproval of a survey to have an ALTA extended coverage 
owner's form of title policy. on whoch event Buyer shall pay any addotoonal prem,um attributable thereto. 11 tloe : e I~~~ ere sa 12 rsru! 1'8 ! , dle erl 
at T st : IF at a aact:e::. t~e l!elie; ef t:tle :::ab:8:PI8e s~a11 !Iss J8: t ~ret sal 8R ssl B; PjdF liil!1 &iSR Q., 9or apzil lie!!;· 

10.2 Seller shall deliver or cause to be delivered to Escrow Holder on tome tor delivery to Buyer at the Closong. an anginal ink sogned· 
tal Grant deed (or eouivaiP.nt). duly executed and on recordable form. convey1ng fee Iitie to the Property to BuyerOX Buver' s 

. ;· .. _ ~ . ~ .... ·-.-;-c .... ,,.~,.,.,.,.~ .. ~''"'-· _ ;-- ·-•·-·-- ··"'·~• . ss~gnee 
(c) If applicable, the Existing Leases and Oth 1 Culy executed assognments thereof by Seller to Buyer The 

assognment of Existin recent Assignment and Assumption of Lessor's Interest in Lease for!Tl published by the A 1 R 

'1111 I' 1111ili11811BI& 0 1R& TiiR&IUi; iii&I&I'R8Riil 81181llllliil Bl;l eslla· sn9 tl:ls 'Kisiel sf tR'i P·illiir'V 

(e) An affidavit executed by Seller to the effect that Seller os not a "foreogn person" within the meanong of Internal Revenue Code 
Section 1445 or successor statutes. If Seller does not provode such affidavot on form reasonably satisfactory to Buyer at least three t3) busoness 
days pnor to the Closong, Escrow Holder shall at the Closong deduct from Sellers proceeds and remot to Internal Revenue Servoce such sum as ,s 
requored by applicable Federal law woth respect to purchases from foreogn sellers. 

10.3 Buyer shall deliver or cause to be delivered to Seller through escrow: 
(a) The cash portion of the Purchase Pnce and such addotional sums as are reouored of Buyer under thos Agreement for ororatoons. 

expenses and adtu ents. The balance of the cash portoon of the Purchase Pnce. oncludong Buyer's escrow charges and other cash charges.'' 
any, shall be dep ed by Buyer woth Escrow Holder. by cashoer's check drawn upon a local ma1or bankong onstotutoon. federal funds wore transfer. 
or any other met d <~cceptable to Escrow Holder as ommedoately collectable funds, no later than 11:00 o'clock AM. on the ous1ness day onor tc 
the Expected C song Date. 
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those documents. the Purchase Money Deed of Trust bemg m recordable form, together w1th evidence of fire 1ns~rance ements.Jn 
the amount of the full replacement cost nammg Seller as a mortgage loss payee. and a real estate ta ract 1at Buyers expense), 
assunng Seller of not1ce of the status of payment of real property taxes dunng the life e oney Note. 

(c) The assumption port1on of the Assignment an essor's Interest in Lease form spec1fied m paragraph 10 1idl. 
above. duly executed by Buyer w1th respect to o the Lessor accrUing after the Clos•ng as to each Ex1stmg Lease. 

(d) Assum t u ed by Buyer of the obligat•ons of Seller that accrue after Closing under any Other Agreements. 

11. Prorations, Expenses and Adjustments. 
11.1 Taxes. Real property taxes payable by the owner of the Property shall be prorated through Escrow as of the date of the Closmg. based 

upon the late~; tax bill available. The Parties agree to prorate as of the Closmg any taxes assessed agamst the Property by supplemental b1ll 
levied by reason of events occumng prior to the Closing. Payment shall be made promptly in cash upon rece1pt of a copy of any such supplemental 
bill of the amount necessary to accomplish such proration. Seller shall pay and discharge in full at or before the Closmg the unpaid balance of 
any special assessment bonds. 

11.2 Insurance. If Buyer elects to take an assignment of the existing casualty and/or liability insurance that 1s ma•ntained by Seller, the 
current premium therefor shall be prorated through Escrow as of the date of Closing. 

11.3 Rentals. Interest and Expenses. Collected rentals, interest on Existing Notes. utilities. and operating expenses shall be prorated as of 
the date of Closing. The Parties agree to promptly adjust between themselves outside of Escrow any rents received after the Clos•ng. 

11.4 Security Deposit. Security Deposits held by Seller shall be given to Buyer by a credit to the cash reQuired of Buyer at the Clos1ng. 
11.5 Post Closing Matters. Any item to be prorated that is not determined or determinable at the Closing shall be promptly adjusted by the 

Parties by approprrate cash payment outside of the Escrow when the amount due is determined. 

in the event that a Beneficiary Statement as to the applicable Existing Nole(s) discloses that the unpaid principal balance tetsl 
at the Closing will be more or less than the amount set forth in paragraph 4.1(c) hereof (the "Existl . en the Purchase Money 
Note(s) shall be reduced or increased by an amount eQual to such Existing Note · · . 1s o be no Puchase Money Note, the cash reQuired 
at the Closing per Paragraph 4.1 (a) shall be reduced or in ount of such Existing Note Variation. 

11.7 Variations In New L . event Buyer is obtaining a New Loan and in the event that the amount of the New Loan actually 
obtained i amount set forth in Paragraph 6.1 hereof. the Purchase Money Note, if _one is called for in this transac:1on. shall be 

11.8 Escrow Costs and Fees. Buyer and Seller shall each pay one-half of the Escrow Holder's charges and Seller shall pay the usual 
recording fees and any reQuired documentary transfer taxes. Seller shall pay the premium tor a standard coverage owner's or joint"f))'otection 
policy of title insurance. 

12. Representation and Warranties of Seller and Disclaimer. 
12.1 Seller hereby makes the following warranties and representations to Buyer and Broker(s), which warranties and representations shall 

survive the Closing and delivery of the deed. and each of which, unless otherwise noted herein, is (a) material and reasonably relied upon by Buyer 
and Broker(s) and (b) true in all respects both as of the Date of Agreement and the date of Closing: 

(a) Authority of Seller: Seller is the owner of the Property and/or has the full riaht. power and authority to sell, convey and transfer 
the Property to Buyer as provided herein, and to perform Seller's obligations hereunder. *'~< · 

(b) Maintenance During Escrow and Eqwpment Condition At Closing. Except as otherwise provided in Paragraph 9.1 (k) hereof dealing 
with destruction, damage or loss. Seller shall maintain the Property until the Closing in its present condition. ordinary wear and tear excepted. The 
heating, ventilating, air conditioning, plumbing, elevators. loading doors and electrical systems shall be in good operating order and condition 
at the time of the Closing. 

(c) Hazardous Substances/Storage Tanks. Seller has no actual knowledge, except as otherwise disclosed to Buyer in writing, of the 
existence or prior extstence on the Property of any Hazardous Substance (as defined in paragraph 9.1(c)). nor of the existence or prior ex1stence 
of any above or below ground storage tank or tanks. · 

(d) Compliance. Seller has no knowledge of any aspect or condition of the Property which violates applicable laws. rules. regulations. 
codes. or covenants. conditions or restrictions. or of improvements or alterations made to the Property without a permit where one was reQuired. 
or of any unfulfilled order or directive of any applicable governmental agency, or of any casualty insurance company that any work of investigation. 
remediation, repair, maintenance or improvement is to be performed on the Property. 

(e) Changes in Agreements. Prior to the Clos1ng, Seller will not violate or modify, orally or in writing, 5 •· g I ee or Other 
Agreement. or create any new leases or other agreements affecting the Property, without Buyer's written approval, which approval will not be 
unreasonably withheld. · 

1 f) Possessory Rights. To the best knowledge of Seller, no one w1ll. at the Clos1ng, have any right to possess1on of the Property, except 
as disclosed by this Agreement or otherw1se in wnting to Buyer. 

(g) Mechanics' Uens. There are no unsatisfied mechanic's or materralman's lien rights concermng the Property. 
(h) Actions. Suits or Proceedings. To the best of Seller's knowledge, no actions. sUJts. or proceedings are pending or threatened before 

any governmental department. commission, board. bureau. agency or mstrumentality that would affect the Property or the nght to occupy or 
utilize 1!. 

(i) Notice of Changes. Seller will promptly notify Buyer and Broker(s) 1n wnting of any Matenal Change 1as defined m paragraph 9.1 ill l 
affecting the Property that becomes known to Seller pnor to the Closmg. 

Ul No Tenant Bankruptcy Proceedmgs. Seller has no not1ce or knowledge that any tenant of the Property 1s the subject of a banK-
ruptcy proceeding. 

(k) No Seller Bankruptcy Proceedmgs. Seller 1s not the subJect of a bankruptcy proceeding. 
12.2 Buyer hereby acknowledges that. except as otherw,se stated in this Agreement. Buyer is purchasing the Property 1n 1ts ex1stmg condi­

tion and Will, by the time called for here1n. make or have wa1ved all Inspections of the Property Buyer believes are necessary to protect 1ts own 
interest m. and its contemplated use of. the Property. The Part1es acknowledge that. except as otherw•se stated in this Agreement. no representa­
t:ons. Inducements. prom•ses. agreements. assurances. oral or wntten. concernmg the Property, or any aspect of the Occupational Safety and Hea1th 
Act. hazardous substance laws. or any other act. ordmance or law. have been made by e1ther Party or Broker, or relied upon by e1ther Party hereto 

13. Possession. 
13.1 Possess1on of the Property, ~s~---l'l!t!'IJ"!t-lo!IJ~toloh08J-~~t-.t•s""J"'',.I•ii-u~l~i-,..iilo4iilll'"'~-....iiill ?liiJ~' llili'oioGoiosliili?li. shall be g1ven to Buyer at the Clos,ng 

14. Buyer's Entry. 
14.1 At any time during the Escrow period. Buyer. and 1ts agents and representatives. shall have the right at reasonable t1mes to enter t.t:::cn 

the Property for the purpose of making mspec!lons and tests spec1f1ed 1n th1s Agreement. Followmg any such entry or work. unless other· .. , s~ 
d1rected 1n wn!lng by Seller. Buyer shall return the Property to the cond1!1on 1t was ,n pnor to such entry or work. InCluding the recompact1on c' :~. 
d1srupted SOil. All such inspections and tests and any other work conducted or matenals furnished with respect to the Property by or for Sc. ,,-r 
shall be pa1d for by Buyer as and when due and Buyer shall mdemn1ty and hold harmless Seller and the Property of and from any and all c;a,~s 
demands. losses. costs. expenses (mcludJng reasonable attorneys· fees1. damages or recovenes. 1ncluding those for m1ury to person or crcc-t:r:·. 
ansmg out of or relating to any such work or matenals or the acts or om1SS1ons of Buyer. its agents or employees 1n connect1on therew1th 
15. Further Documents and Assurances. 

15.1 Buver ilnr:i Seller sh:=!ll l'!il<::h. dilio<>,.,tl•· ~ ... d '" n..,,..,,.. f?·"~ • ·N1Prti'lke all actions and procedures reasonably reqUired to place the Esc•cw 
._ ... _ .. -·-· _ . ..;~ ... , _:_ _ .. _ .... _ ... _...,_. -__ f., . · --':'·''' .. ,.,.! ·-··~, ~~ .:::_ --""' dQJ ti: •v 1Jrov1de all further information. and to execu'" _,, ~ 

deliver all further documents and instruments, reasonably requ1red by Escrow Holder or the Title Company. 

16. Attorneys' Fees. 
16.1 In the event of any litigation or arbitration between the Buyer. Seller. and Broker(s). or any of them. concernmg th1s rransact1on t~c 

prevailing party shall be entitled to reasonable attorneys' fees and costs. The attorneys· fee award shall not be computed 1n accordance w•th Jnv 
court fee schedule. but shall be such as to fully re1mburse all attorneys· fees reasonably 1ncurred in good fa1th. 

17. Prior Agreements/Amendments. 
17.1 The contract ,n effect as of the Date of Agreement supersedes any and all pnor agreements between Seller and Buyer regara1ng me 

Property. 
17 2 Amendments to this Agreement are effective only 1f made in wnling and executed by Buyer and Seller. 

18. Broker's Rights. 

18 2 U on the Clos1ng. Broker Is) 1s/are authonzed to publiCIZe the facts of th1s transaction. 
,.,. he conveyance of the properties trom Seller to Buyer will not viol.:1te :..12 

ovisic :; ~ f tLe ;;.Ddivision map act ::tdcpced by the St.:1te or C..llirornLl. 
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The undersigned Buyer offers and agrees to buy the Property on the terms and conditions stated and acknowledges rece1pt of a cooy hereof. 

BUYER AND SELLER HEREBY ACKNOWLEDGE THAT THEY HAVE BEEN AND ARE NOW ADVISED BY THE BROKER IS) TO CONSULT AND RETAIN 
THEIR OWN EXPERTS TO ADVISE AND REPRESENT THEM CONCERNING THE LEGAL AND INCOME TAX EFFECTS OF THIS AGREEMENT. AS 
WELL AS THE CONDITION AND/OR LEGAUTY OF THE PROPERTY. THE IMPROVEMENTS AND EQUIPMENT THEREIN. THE SOIL THEREOF. THE 
CONDITION OF TITLE THERETO. THE SURVEY THEREOF. THE ENVIRONMENTAL ASPECTS THEREOF. THE INTENDED AND/OR PERMITIED 
USAGE THEREOF. THE EXISTENCE AND NATURE OF TENANCIES THEREIN. THE OUTSTANDING OTHER AGREEMENTS. IF ANY. WITH RESPECT 
THERETO. AND THE EXISTING OR CONTEMPLATED FINANCING THEREOF. AND THAT THE BROKER(S) IS/ARE NOT TO BE RESPONSIBLE FOR 
PURSUING THE INVESTIGATION OF ANY SUCH MATIERS UNLESS EXPRESSLY OTHERWISE AGREED TO IN WRITING BY BROKER(S) AND 
BUYER OR SELLER. . 

THIS FORM IS NOT FOR USE IN CONNECTION 
WITH THE SALE OF RESIDENTIAL PROPERTY. 

If this Agreement has been filled in it has been prepared for submission to your attorney for his approval. No representation or recommendation 
is made by the real estate Broker(s) or their agents or employees as to the legal sufficiency. legal effect. or tax conseQuences of this Agreement 
or the transaction involved herein. 

BROKER: BUYER: 

The Seeley Company 

BY--------------' Date _____ _ 

Name Printed: Drexel W. Chapman, Jr. 

Title: __ A-==g'-e_n_t ________________ _ 

20300 S. Vermont Ave., Suite 200 1334 s. ·central 
Address Address 

Torrance, CA 90510 Los Angeles, CA 90021 

213/538-3182 213/329-3344 
Telephone Telecopier No. TelephOne Telecopier No. 

28. Acceptance. 
28.1 Seller accepts the foregoing offer to purchase the Property and hereby agrees to sell the Property to Buyer on the terms and conditions 

therein specified. 
28.2 Seller acknowledges that Broker(s) has/have been retained to locate a Buyer and is/are the procuring cause of the purchase and sale 

of the Property set forth in this Agreement. In cons1deratJon of real estate brokerage serv1ce rendered by Broker(s), Seller agrees to pay Broker(s) 

a real estate brokerage fee in a sum eQual to _* __ 0'o of the Purchase Price !the "Broker's Fee") divided eQually in such shares as said Brokers 
shall direct in writing. As is provided in paragrapah 9 l!o). th1s Agreement shall serve as an irrevocable instruction to Escrow Holder to pay such 
brokerage fee to Broker(s) out of the proceeds accruong to the account of Seller at the Closing. 

28.3 Seller acknowledges receipt of a copy hereof and authonzes the Broker(s) to deliver a signed copy to Buyer. 

*per The Seeley Company schedule 

BROKER: SELLER: 

By: ______________ _; Date _____ _ By ______________ _,Date------

Name Printed:------------------ Name Pnnted: -------------------

Title: _____________________ _ 
folie -----------------------

Address Address 

Telephone Telecopter No. Telephone Telecop1er No. 
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. return receipt requested 
19. Notices. ~ 

· 19.1 Whenever any Party hereto. Escrow Holder or Broker(s) herein shall des1re to give or serve any notice. demand, request. acorov r other 
commumcat1on. each such commumcat1on shall be in wnting and shall be delivered personally, by messenger or by ma11. postage oreoa1 aadressed *,.. 
as set forth adjacent to that party's or Broker's s1gnature on this Agreement or by telecooy. Service of any such commun1cat1on shall be deemed 
made on the date of actual rece1ot at such address. . · 

19.2 Any Party or Broker hereto may from time to time. by notice in writing served upon the other Party as en...;esatd, des1gnate a different 
address to wh1ch. or a different person or additional persons to whom. all communications are thereafter to be made.** as evidenced by th 
20. Duration of Offer. return receipt of mail 

20.1 If this offer shall not be accepted by Seller on or before 5:00PM. according to the time standard applicable to the c1ty of ___ _ 
Los Angeles ·· ·· on the date of April 6 • 1988 it shall be deemed automatically revoked. 

20.2 The acceptance of this offer. or of any subsequent counter-offer hereto. that creates an agreement between the Parties as descnbed 
in paragraph 1.2, shall be deemed made uoon delivery to the other Party or e1ther Broker herein of a duly executed wnting unconditionally accepting 
the last outstanding offer or counter-offer. 

21. Uquidated Damages. 
21.1 If this paragraph 21 is initialled by Buyer and Seller the liquidated damages provisions of this paragraph 21 shall be a part of this 

Agreement. 

21.2 IT IS ACKNOWLEDGED BY THE PARTIES HERETO THAT IT WOULD BE EXTREMELY DIFFICULT AND 
IMPRACTICABLE. IF NOT IMPOSSIBLE, TO ASCERTAIN WITH ANY DEGREE OF CERTAINTY PRIOR TO SIGNING 
THIS AGREEMENT, THE AMOUNT OF DAMAGES WHICH WOULD B.E SUFFERED BY SELLER IN THE EVENT OF 
BUYER'S FAILURE TO PERFORM ITS OBLIGATIONS UNDER THIS AGREEMENT. THEREFORE, IF, AFTER THE SATIS­
FACTION OR WAIVER OF ALL CONTINGENCIES PROVIDED FOR BUYER'S BENEFIT, BUYER BREACHES THIS 
AGREEMENT, SELLER SHALL BE ENTITLED TO LIQUIDATED DAMAGES (THE "LIQUIDATED DAMAGES") IN THE 
AMOUNT OF$ 2 5 , a a a a a PLU THE INTEREST, IF ANY, ACCRUED ON THE LIQUIDATED DAMAGES 
PORTION OF BUYER'S DEPOSIT DURING THE CROW. UPON PAYMENT OF SAID SUM TO SELLER, BUYER SHALL 
BE RELEASED FROM ANY FURTHER LIABI TO SELLER, AND ESCROW CANCELLATION FEES AND TITLE 
COMPANY CHARGES SHALL BE PAID S EA. 

Bu Seller Initials 

22. Arbitration. 
22.1 Any controversy as to whether Seller is enti ed to the Uquidated Damages and/or Buyer is entitled to the return of Deposit money, shall 

be determined by binding arbitration under the Comm cial Rules of the American Arbitration Association (the "Commercial Rules"). Hearings on 
such arbitration shall be held in the county where the Property is located. 

22.2 Any such controversy shall be arbitrated by three (3) arbitrators who shall be impartial real estate brokers with at least live full time 
years of experience in the area where the Property is located in the type of real estate that is the subject of this Agreement and shall be appointed 
under the Commercial Rules. The arbitrators shall hear and determine said controversy in accordance with applicable law and the intention of the 
parties as expressed in this Agreement. as the .same may have been duly modified in writing by the Parties prior to the arbitration uoon the 
evidence produced at an arbitration hearing scheduled at the request of either Buyer or Seller. 

22.3 Such ore-arbitration discovery shall be permitted as is authorized under the Commercial Rules or state law applicable to arbitration 
proceedings. 

22.4 All awards shall be executed by at least two of the three arbitrators. The award shall be rendered within thirty (30) days after the conclusion 
of the hearing. 

22.5 The award shall also include attorneys' tees and costs to the prevailing party. Judgment may be entered on the award in any court of 
competetent jurisdiction notwithstanding the failure of a Party duly notified of the arbitration hearing to appear thereat. 

22.6 Buyer's resort to or participation in such arbitration proceeding shall not bar suit in a court of competent jurisdiction by the Buyer tor 
damages and/or specific performance unless and until the arbitration results in an award to the Seller of liQuidated damages. in which event such 
award shall act as a bar against any action by Buyer tor damages and/or specific performance. 

23. Applicable Law. 
23.1 This Agreement shall be governed by the laws of the state in which the Property is located. 

24. Time of Essence. 
24.1 Time is of the essence of this Agreement. 

25. Counterparts. 
25.1 This Agreement may be executed by Buyer and Seller in counterparts. each of which shall be deemed an original, and all of which 

together shall constitute one and the same instrument Escrow Holder. after venfying that the counterparts are identical except tor the signatures. 
is authorized and instructed to combine the signed s1gnature pages on one of the counterparts, which shall then constitute the Agreement. 

26. Disclosures Regardi119 The Nature of a Real Estate Agency Relationship. 
26.1 The Parties and Broker(s) agree that the•r relatlonshiP(S) shall be governed by the principles set forth in California Civil Code. Section 

2375, as summarized in the following paragraph 26 2 
26.2 When entering into a discussion w1th a r!!al estate agent regarding a real estate transaction. a Buyer or Seller should from the outset 

understand what type of agency relationship or representation 1t has w1th the agent or agents 1n the transaction. Buyer and Seller acknowledge 
be1ng adv1sed by the Broker(s) in this transact1on. as follows: 

(a) Seller's Agent. A Seller's agent under a listing agreement with the Seller acts as the agent lor the Seller only. A Seller's agent 
or subagent has the followmg affirmative obligat1ons 11) To the Seller: A fiduciary duty of utmost care. integrity, honesty, and loyalty in dealings 
w1th the Seller. (2) To the Buyer and the Seller: a. Oll1gent exerc1se of reasonable skill and care 1n performance of the agent's duties. b. A duty of 
honest and lair dealing and good faith. c. A duty to d1sclose all facts known to the agent materially affecting the value or desirability of the property 
that are not known to. or within the diligent attent1on and observation of. the Part1es. An agent is not obligated to reveal to e1ther Party any 
conf1dent1al mformat1on obtained from the other Party whiCh does not involve the affirmative dut1es set forth above. 

(b) Buyer's Aryent. A selling agent can. w1th a Buyer's consent. agree to act as agent for the Buyer only. In these Situations. the agent 
1S not the Seller's agent. even if by agreement the agent may rece1ve compensation for services rendered. e1ther in full or in part from the Seller 
An agent acting only tor a Buyer has the followmg atflrmat1ve obligations. ( 1) To the Buyer: A fiduc1ary duty of utmost care. integnty. honesty. 
ilnd loyalty 1n dealings w1th the Buyer. 121 To the Buyer and the Selier.· a. Diligent e)(erc1se of reasonable skill and care in performance of the agent's 
aut1es. b. A duty of honest and fa1r dealing and good f;:uth. c. A duty to d1sctose all facts known to the agent matenally affecting the value or des~rabll1ty 
of the property that are not known to, or w1th1n the d1liqent attent1on and observation of. the Part1es. An agent IS not obligated to reveal to e•ther 
Party any conf1dent1al Information obtained from the other Party wh1ch does not •nvolve the affirmative duties set forth above. 

lcl Agent Representtng Both Seller and Buyer A real estate agent. e1ther acting directly or through one or more assoc1ate licenses. 
can legally be the agent of both the Seller and the Buyer •n a transaction. but only w1th the knowledge and consent of both the Seller and the Buv!!r 
I 1 l In a dual agency Situation, the agent has the follow1ng affirmative obligations to both the Seller and the Buyer: a. A fiduc1ary duty of utmost care. 
integnty. honesty and loyalty in the dealings with e1ther Seller or the Buyer. b. Other duties to the Seller and the Buyer as stated above 1n the1r respect1ve 
sect1ons Ia) or (b) of th1s paragraph 26.2. (2) In representing both Seller and Buyer. the agent may not without the express permiSSIOn of the rescect•ve 
Party, disclose to the other Party that the Seller w1ll accept a pnce less than the list1ng price or that the Buyer w1ll pay a once greater than the 
pnce offered. !~' Tn ... ""'~· · •· - ..,f the agent in a real est:>tp tran!>action rlr- nl"t .r-.lioun ~ Seller or Buyer from the respons1b1hty to protect 
the1r ow .. ; ... .::·: c'• :: _, ·:' ,.,~-• ·- .. < , . -·- :. , ,,,,,:,. ,.,.e_., .• iJ c.:,~reE;rne!'1~>. 0.1 ;,:l>sufe thai we~ a~_,.,..,i., "·'·'''. . "·-•· •.1nderstand1nq of the trans­
action. A real estate agent is a person qualified to adv1se about real estate. If legal or tax advice IS desired. consult a competent protess1ona1. 

(d) Further Disclosures. Throughout this transaction Buyer and Seller may receive more than one disclosure. dependmg ucon the 
number of agents assisting'" the transaction. Buyer and Seller should each read 1ts contents each time it is presented. cons1denng the relation­
Ship between them and the real estate agent in th1s transact1on and that disclosure. 

(e) Confidential Information. Buyer and Seller agree to identify to Broker(s) as "Confidential" any commumcat1on or •nformat1on g1ven 
Broker(s) that is considered by such Party to be confidential. 

27. Additional Provisions: . . 2 8 
Add1t1onal proviS!Ons of th1s otter. if any, are as follows or are attached hereto by an addendum cons1:::tmg of paragraphs ------through 

34 . (It w111 be presumed no other crov1sions are 1ncluded unless specified here.) 

See addendum attached hereto and made a part hereof. ------··---------· 

-------- ----
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ADDENDUM TO STANDARD .. OFFER, AGREEMENT AND ESCROW INSTRUCTIONS 
FOR PURCHASE OF REAL ESTATE 

IN CARSON, CALIFORNIA 
DATED MARCH 29, 1988 

28. ADDITIONAL CONDITIONS 

In addition to the conditions precedent set forth in 
paragraph 9 above, the following shall constitute conditions 
precedent to the performance of each of Buyer's obligations hereunder 

(a) Approval by Buyer of the condition of the Property and 
any improvements, fixtures, appurtenances and equipment 
located thereon or affixed thereto; 

(b) Approval by Buyer of a soils report, obtained at 
Buyer's sole cost and expense, concerning the Property; 

(c) Approval by Buyer of the results of an investigation 
conducted by Buyer into the nature and extent of laws, 
rules, regulations and ordinances affecting the use and 
development of the Property by Buyer, approvals likely 
to be imposed by governmental agencies in connection 
with such development; and 

(d) Obtaining all necessary internal corporate approvals to 
purchase and improve the Property. 

The granting of any approval described in this paragraph shall 
be within Buyer's sole and absolute discretion. In the event 
that Buyer shall not deliver to Escrow Holder, within forty-five 
(45) days from the date of opening of the Escrow, a statement in 
writing . that all of the conditions set forth in this paragraph 
have either been satisfied or waived, then this Agreement and 
all of the obligations of Buyer to Seller in connection with 
this Agreement shall be terminated. The Escrow Holder shall 
then immediately return the Deposit to Buyer, less'l.Xi tle company 
and Escrow Holder cancellation fees and costs, and Buyer and 
Seller shall execute such instruments and documents as may be 
necessary or appropriate to cancel the Escrow. 

29. PURCHASE PRICE DETERMINATION 

Notwithstanding anything to the contrary contained in 
paragraph 4.1, the parties hereto agree that the Purchase 
Price amount set forth in paragraph 4.1 is based on the 
representation by Seller to Buyer that the property is a 
parcel of 9.22 usable acres in area. In the event that 
Buyer has prepared, at its sole cost and expense, a survey 

·of the property by a licensed land surveyor or a civil 
engineer, and such survey determines a usable area of the 
property less than 9.22 acres, then the Purchase Price shall 
be adjusted on the basis of valueAper square foot of usable 
area. of $20.42 

30. REPORTS AND MATERIALS 

Seller shall deliver to Buyer, within ten (10) days of 
opening of the Escrow, copies of all studies, reports, 
information and other material in Seller's possession 
relating to the condition of the property or of potential 
benefit to Buyer in Buyer's evaluation of the property, 
including without limitation all soils reports, toxic and 
hazardous substance reports and studies, and surveys. 

31. ASSESSMENTS 

Seller shall pay 11 assessm~nts r~lating to the proper~y 
prior to the close of the Escrow. 

------------ -----··-·-----------------
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32. ASSIGNMENT 

Buyer shall haye the right to assign this Agreement and all 
of Buyer's rights hereunder, without Seller's prior consent, 
provided that the assignee assumes all obligations of Buyer 
under this Agreement. 

33. HAZARDOUS SUBSTANCES 

Seller hereby agrees to indemnify, hold harmless and defend 
(by counsel reasonably satisfactory to Buyer) Buyer, its 
directors, officers, employees, agents, successors, and 
assignees from and against any and all claims, .losses, 
damages, liabilities, fines, penalties charges, 
administrative and judicial proceedings and orders, 
judgements, enforcement actions of any kind, and all costs 
and expenses incurred therewith, arising out of (a) the 
presence on or under the Property of any Hazardous 
Substances, or any releases or discharges of any Hazardous 
Substances on or under the property · or (b) any activity 
carried on or undertaken on or off the Property prior to the 
Closing, whether by Seller or any predecessor in title, gr 
any employees, agents, contractors of Seller or any 
predecessor in title, in connection with the handling, 
treatment, removal, storage, decontamination, clean-up, 
transport or disposal of any Hazardous Substances located on 
or under the Property. 

34. CANCELLATION OF ESCROW 

(a) 

(b) 

BUYER 

SELLER 

In the event that the Closing does not occur at the 
time and in the manner provided in this Agreement, due 
to the material failure of Buyer to comply with its 
obligations under this Agreement, Seller shall have the 
right to cancel the Escrow by written notice to the 
Escrow Holder, and upon such cancellation all costs of 
the Escrow and all title company cancellation fees 
shall be paid by Buyer. 

In the event that the Closing does not occur at the 
time and in the manner provided in this Agreement due 
to the material failure of Seller to comply with its 
obligations under this Agreement, Buyer shall have the 
right to cancel the Escrow by written notice to the 
Escrow Holder, and upon such cancellation all costs of 
the Escrow and all title company cancellation fees 
shall be paid by Seller. 

BY=--------------------------------------------
DATE: ____________________________ __ 

~---~--~--------



Max L. Green, Jr., S!OR, Chairman Emeritus 
L. Boyd Higgins, S!OR, Chairman 
jay D. Hul:.ell. SIOR, President 
Joseph R. Krau1, ill, SIOR, Secretary 
William T. Higgs, Treuurer 

Roy C. Seeley, SIOR, Pounder 
1884-1970 

Individual Membership• 
.;;, Fifteen Individual Membenhlp1 
--:/'- Society of Industrial and Office Realtors 
Los Angeles Board of Realtors 
Collien USA 
Institute of Real Estate Management 
Building Owners and Managers Association 
National Association of Industrial 

and Office Parl:.1 
International Council of Shopping Centers 
Urban Land Inttitute 

April 7, 1988 

THE SEELEY COMPANY 
20300 So. Vermont Ave., Suite 200. Torrance, CA 90502 

P.O. Box 4150, Torrance. California 90510-4150 

Telephone (213) 538-3182 

FAX: (213) 329-3344 

COMMERCIAL REAL ESTATI SINCE 1908 

Mr. Michael Collins 
COLLINS FULLER CORPORATION 
P.O. Box 7860 
Newport Beach, CA 92658-7860 

RE: Purchase Offer Counterproposal Dated April 4,·1988 on 
18233 Hoover Street, Los Angeles 

Dear Mike: 

David A. Drummond 
Vice President-Manager 

Mervyn E. Kirshner.S[OR 

John R. Carver 

Matthew G. Homer 

Drexel W. Chapman, Jr . 

Kevin Shannon 

John J. Balestra 

Thomas M. Stroud, S!OR 

)ames M. Scofield 

Ken Yoshimoto 

Please find below Coca-Cola Enterprises' Counter Offer to Purchase the 
property located at 18233 Hoover Street, Los Angeles, CA. The following 
Paragraphs shall be amended as follows: 

4. Purchase Price: $8,575,000.00 

8. Escrow & Closing: Escrow shall close forty-five (45) days from date 
of signed escrow instructions by both parties; provided, however, that 
in the event the Hazardous Substance conditions Report is prepared and 
received by Buyer later than 25 days following the opening of escrow, 
then the closing date shall be extended by the number. of days 
exceeding such 25th day. 

9. Hazardous Substance Conditions Report: Buyer shall have 20 days 
following receipt of the completed report to approve such report. 

28. Additional Conditions: All approvals to be obtained forty-five (45) 
days from date of signed escrow instructions by both parties. 

33. Language regarding the warranties concerning hazardous substances must 
be mutually agreeable by both Buyer and Seller prior to close of 
escrow. 

34. Upon the counter signature of the "Seller" to this letter, "Buyer" 
shall deliver a check in the amount of $200,000.00, payable to the 
order of The Muller Company which funds shall constitute the "Deposit" 
under the attached Standard Offer to Purchase and Escrow Instructions 
dated March 29, 1988 attached hereto ("The Offer"). The Offer is 
hereby modified to provide that Seller is obligated to return the 
Deposit to Buyer in all instances where the Offer provides that Escrow 
Holder is obligated to return the Deposit to Buyer. 

OFFICES IN: Los Angeles · South Bay · San Gabriel Valley . Orange County 

San Fernando Valley • City of Commerce 

0 0 'J. U01UI) 



Mr. Michael Collin~ 
COLLINS FULLER CORPORATION 
April 7, 1988 

Page 2 

The above changes to the attached Offer and counter Offer to 
Purchase, represents the Purchase and Sale Transaction in its 
entirety, unless modified by mutual consent. 

Sinc;::erely, 

Drexel W. Chapman, Jr. ; 
Senior Mar~ng Execut've ~ -~/ 

DWC/clp ~l~ ~~ 
Signed and approved this 7th day ~April, 1988. 

BUYER: COCA; ~~RISES 
BY: '-., ----- t;L--<--t_ ~--r;L/-- --( 

SELLER: ARBOR POINT - M#1 

BY: __________________________ ___ 
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Coca-Cola Enterprtses Inc 
1334 South Central A•1enue 
Los Angeles, CA 90021 
213 746-5555 

~~System.. 

April 5, 1988 

Mr. Michael Collins 
COLLINS.FULLER CORPORATION 
P. o. Box 7860 
Newport Beach, CA 92658-7860 

RE: Purchase Offer Counterproposal Dated April 4. 1988 on 
18233 Hoover Street, Los Angeles 

Dear Mike: 

Please find below Coca-Cola Enterprises' Counter Offer to 
Purchase the property located at 18233 Hoover Street, Los 
Angeles, CA. The following Paragraphs shall be amended as 
follows: 

4. Purchase Price: $8,450,000.00 

8. Escrow & Closing: Escrow shall close forty-five 
(45) days from date of signed escrow instructions 
by both parties; provided, however, that in the 
event the Hazardous Substance Conditions Report is 
prepared and received by buyer later than 25 days 
following the opening of escrow, then the closing 
date shall be extended by the number of days 
exceeding such 25th day. 

9. Hazardous Substance Conditions Reoort: Buyer shall 
have 20 days following receipt of the completed 
report to approve such report. 

28. Additional Conditions: All approvals to be 
obtained forty-five (45) days from date of signed 
escrow instruction by both parties. 

33. Language regarding the warranties concerning 
hazardous substances must be mutually agreeable by 
both Buyer and Seller prior to close of escrow. 
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STANDARD OFFER, AGREEMENT AND ESCROW 
INSTRUCTIONS FOR PURCHASE OF REAL ESTATE 

(Non-Residential) 

American Industrial Real Estate Assodation 
8/23/88 

(Date for Reference Purposes) 
1. Buyer. ,., ,.., 1. . '" t t . ~ ('-<' T ' 1 

1. 1 ,Joca--~o a .:.oo ~1ng company~· """as .H.nge es .(the'Buyer''J 
hereby offers to purchase the real property, hereinafter described. from the owner tl;lereai (the ··seller") (collectively. the ''Part1es" or ir•div•dually. 

a ··Party"), throuCh an escrow ~he "Escrow") to close on October 7 • 1988 (the "Expected Closing Date") 

to be held £5 ommerce scrow - Mr • Mark Xinsky (the "Escrow Holder"). v;hose address 1s 
45 Wilshire Blvd., Los Angeles TelecopierNo.213/484-0·~l7 . 

upon the terms and conditions set forth in this agreement (the "Agreement"). Buyer shall have the right to assign Buyer"s rigt,ts hereunder. but 
any such ass1gnment shall not relieve Buyer of Buyer's obligations herein unless the Se,ller expressly releases Buyer. 

1.2 Th1. ~erm "Date of Agreement" as used herein shall be the date when by execution and delivery (as defined in paragraph 20.2) of this 
document or a subseQuent counter-offer thereto, Buyer and Seller have reached agreement 1n writing whereby Seller agrees to sell, and Buyer 
agrees to purchase, the Property upon terms acceptable to both Parties. 

2. Broker. 
2.1 The real estate broker or brokers presenting this Agreement to Seller are: (Check applicable box(es).) 

The Seeley Company who, with respect to this Agreement, represents: 
K*he Buyer exclusively ("Buyer's Broker")/ 
0 both Buyer and Seller, 

and The Klabiu Company , who. with respect to this Agreement, represents: 
:KMhe Seller exclusively (the "Seller's Broker")/ 
0 both the Seller and Buyer. 

(the "Broker(s)"), all such named Broker(s) being the procuring cause(s) of this offer. See paragraph 26 for Disclosures Regarding the Nature of a 
Real Estate Agency Relationship. 

2.2 Buyer and Seller each represent and warrant to the other that he/she/it has had no dealings with.any person, firm, broker or "finder in 
connection with the negotiation of this Agreement and/or the consummation of the purchase and sale contemplated herein, other than the 
Broker(s) named in paragraph 2.1, and no broker or other person, firm or entity, other than said Broker(s) is/are entitled to any commission or 
finder's fee in connection with this transaction as the result of any dealings or acts of such Party. Buyer and Seller do each hereby agree to 
indemnify and hold the other harmless from and against any costs. expenses or liability for compensation, commission or charges which may be 
claimed by any broker. finder or other sim1lar party, other than said named Broker(s) by reason of any dealings or act of the indemnifying Party. 

3. Property. 
3.1 The real property (the "Property") that is the subject of this offer consists of (insert a brief physical description) ,-------­

That certain 160,000+/- sq. ft. concrete tilt-up industrial buildingon that 

certain 325,393+/- sq.ft. parcel of land commonly known as 19899 Pacific Gateway Drive 

is located in the pity of Los Angeles County of --=L-=o-=s:........:A-=n=g-=e-=l:..:e:..:s=------------
State of Cali ornia is commonly known by the street address of 

19899 Pacific Gateway Drive, Torrance, Ca 90502 

and is legally described as:------"-----------------------------------­
See Above 

~.2 If the legal description of the Property is not complete or is •naccl!rate, this Agreement shall not be invalid and the legal descr~p!ion . 
shallbeccimpletedorcorrectedtomeetthereQulrementsof Stewart T1tle, 523 West 6th Street, L.A., Cal1tonna 
(the "Title Company"). which shall be the title company to issue the title policy hereinafter described. ATTN: Terry McGuire 

3.3 The Property includes. at no additional cost to Buyer. the permanent improvements thereon. including those items which the law of 
the state in which the Property is located provides IS part of the Property, as well as the following items. if any, owned by Seller and presently located 
in the Property: electrical distribution systems (power panels. buss dueling, conduits, disconnects, lighting fixtures). telephone d1stribut1on 
systems (lines. jacks and connections)..,space heaters, air conditioning eQuipment. air lines. carpets, window coverings, wall coverings. and 

a~~ other 1mprovements 

--------------------------------------~(collectivel~ the''lmprovement~1. 
3.4 If the Property is located in the State of Callforn•a. the Broker(s) is/are reQuired under the AlQuist-Priolo Special Studies Zones Act. 

to disclose to a prospective purchaser of real property whether the property being purchased IS located within a delineated special studies zone 
(a zone that encompasses a potentially or recently act1ve trace of an earthQuake fault that is deemed by the State Geologist to be sufficiently 
active and well defined enough to constitute a potent:al hazard to structures from surface faulting or fault creep). If the Property is located 
within such il spec1al studies zone. 1ts development may reQuire a geologic report from a state registered geologist. In accordance w1th such law. 
the Broker(s) hereby lnform(s) Buyer that the Property: X .a) Is not w1thin such a special studies zone. = (b) Is w1thin such a spec1al studies zone. 
4. Purchase Price. 

4.1 The Rurchase price (the "Purchase Price") to be paid by Buyer to Seller for the Property shall be 

$ 8 ' 600 'OOO • OO payable as follows: 

(Strike 1f nf 
api511cabie 

(Strike if not 
an.nlir:ah/PI 

(a) Cash down payment. including the Depos1t as defined in paragraph 5.3 (or if an all 
cash transaction, the Purchase Price): 

~ 0•"'e~At et "rJen LesP't" as de filled iii paJagJ apli e. I, If a119. 

(c) Buyer shall take title to the Property subJeCt to the following existing deed(s) 
of trust ("Existing Deed(S) of Trust") securing the ex•sting promissory note(s) 
("Existing Note(s)"): 
(i) An Existing Note (the "First Note") with an unpaid principal bala 

Clos1ng of approximately: 
Said existing note is payable at $ per month, 

unpaid balance is due o~n~..::::..----------------~ 
(ii) An Existing Note econd Note") w1th an unpaid principal balance as of 

8,600,000.00 
$ ______ _ 

$ ______ _ 

the Closi pproximately: $ _______ _ 

xisting Note is payable at $ per month. 

including interest at the rate of __ %per annum until paid (and/or the entire 

unpaid balance is due on ------------------~ 
Buyer shall give Seller a deed of trust (the "Purchase Money Deed of Trust") on 

Total Purchase Price: 

1~~-7~lmencan Industrial Real Estate Association 
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such 
report 

Property SUbJeCt to such Ex1stmg D~eo of Trust. Buyer aarees to oav tr~ns-f - . ~. ·~· ... . . . , 

5. Deposrts. -o 00 Commerce Escrow 
5. 1 Buyer hereby del1vers a check 1n the sum of s :J • 0 . payable to _____ _ 

------::--------------·to be !check applicable bO)(J 0 forthw1th deoos1ted 1n the oayee s trust account 
~held uncashed until the Date of Agreement. When cashed. the check shall be deposited mto the payees trust account to oe aool,ed toward the 
Purchase Pr1ce of the Property at the Clos1ng, a;J defined 1n paragraph 8 3. Should Buyer and Seller not enter 1nto an agreement for Purchase and 
sale. Buyer's check or funds shall. upon request by· Buyer. be promptly returned to Buyer 

S 2 ' 01 tl:ltrXI h e lil 9td&IRiGfi Yil;'i BM'er tPie Date of Ag 1 ee11121 tt. Bo9e• sl 1811 Jepostt co:tl: Ese: eut llaiSer tl:le setet t:e..,el 9~11111 of 

S . Ia ee applied to t11e P01tl1ase P11ce atti"ie Gles1A~ 
5.3 The funds depos1ted w1th Escrow Holder by or on behalf of Buyer unoer paragraphs 5 1 ~above !collectively the "Deposit"). 

shafl be deposited bY Escrow Holder 1n such State or Federally chartered bank as Buyer may select and 1n such 1nterest-beanng account or 
accounts as Escrow Holder or Brokerls) deem appropnate and cons1stent w1th the t1m1ng requlfements of th1s transaction The 1nterest therefrom 
shall accrue to the benefit of Buyer. who hereby acknowledges that there may be penaltieS or Interest forfe1tures 1f the applicable 1nstrument :s 

redeemed prior to 1ts spec1fied matunty. Buyer's Federal Tax ldentrficalion Number IS 3 6- 3 1 57 7 8 4 
6. Financing Contingency. (Stnke if not applicable) 

3 1 T~ B Bffor 8 08R$iR~8Rt J~O i!i1ts1; er o&li.P R~ ';gm fiP nowra ao sores an\ iar' Gi"'P'95 and 'oar assec:at·on gs e*hos ''Pane a' ncr· 

tution. or from <:;ny correspondent or agent thereof. a comm1tment to lend to Buyer a slrm not less than S--------------;;;,£'---
at a fixed interest rate not to exceed ___ %-per annum. payable in equal monthly installments. rncluding rnterest, amortized over a 

less than ___ years and all due in not less than ___ years. or at a vanable 1nterest rate commencing at an interest rate not t 

per annum. amortized over a period of not less than __ years and afl due 1n not less than ___ years. and in e1ther e. wrth loan fees not 

to exceed ___ %of the amount of the new loan (the "New Loan"). st upon the Property and 
shall be upon the followrng additional terms and condltrons: ___________________ -..,.,c.... _________ _ 

and upon such other terms and conditions as are usually required by such lender. 
6.2 Buyer hereby agrees to diligently pursue obtain1ng the New Loan. If Buy shall fail to notify its Broker. Escrow Holder an_d Seller. in 

writing, that the New Loan has not been obtamed within days folio g the Date of Agreement. then it shall be conclusrvely presumed 
that Buyer has either obtained sard New Loan or has .wa1ved the New Loan tingency. 

6.3 If. after due diligence. Buyer shall notify 1ts Broker. Escrow H er and Seller. in writing, within the time specified in Paragraph 6.2 hereof. 
that Buyer has not obtained said New Loan. then this Agreement s be termmated. and Buyer shall be entitled to the prompt return of Buyer's 
Deposit and any other funds deposrted by or for Buyer with Escr Holder or Seller. plus any interest earned thereon.less only Escrow Holder and 
Title Company cancellation fees and costs, wh1ch Buyer sh ay. 

7. Purchase Money Note. !Stnke if not applicable! 
7.1 The Purchase Money Note shall provi or interest on unpard pnncipal at the rate of % per annum. w1th pnncipal 

and interest to be paid as follows: ----,.r-:...._-------------------------------------

The Purchase Money Note a urchase Money Deed of Trust shall be on the current forms commonly used by Escrow Holder. and be junior and 
subordinate only to the ting Notelsl and/or New Loan expressly called for by thiS Agreement. 

7.2 se Money Note and the Purchase Money Deed of Trust shall contain provisions regarding the followrng: 
repayment. Pnncrpal may be prepaid m whole or 1n part at any time wrthout penalty, at the option of Buyer. 

Late Charge. A late charge of so·~ shafl be payable wrth respect to any payment of princ1pal. interest. or other charges. not made 
(10) days after rt is .due. •· 

(c) ,qye On Sale. In the ~~ent the Buyer sells or transfers \!lie to the Pr_?perty or any portion thereof. then the Seller may. at Seller's 
~e.,ts1re Ut'te s: t:r8 aP~s:~ BaiaR&i st ttze 9 at1s· "iPS; Slota ti &o thIS ~i i' 'all. 

8. Escrow and Closing. 
8.1 Upo(l..acceptance hereof by Seller. thrs Aqree•nent. mdudmg any counter-offers Incorporated herem by the Part1es. shall constitute not 

only the agreement of purchase and sale between Bu, er ::no Seller. but also mstruct1ons to Escrow Holder for the con sum matron of the Agreement 
through the Escrow. Escrow Holder shall not prepare "'n·1 ~urther escrow 'nstruct,ons restating or amendmg this Agreement unless specifically so 
rnstructed by the Parties or a Broker herem. · 

8 2 Escrow Holder is hereby authorrzed a~:J "~'r·~cto::d to conduct the Escrow 1n accordance with this Agreement. applicable law. custom 
and practrce of the community in which Es(;raw He:' :· r ' :.:,:t·:d :nc!ua1ng an·, r"pcrt,ng requrrements of the Internal Revenue Code. In the event. 
of a confl,ct between the law of the state where t"'· · ·· · :. ·c't i :s 'cealed .:md the law of the state where the Escrow Holder rs located. the :aw of 
the state where the Property is located shall pre·:.,,; ' 

8.3 SubJeCt to satisfaction of the contmg·:c·· · · - .. •·:dliHter descr:o"rl Escrow Holder shall close this escrow I the "Ciosmg") by reccrdtng 
the grant deed and other documents requrred to:.·_··· ··!":d .1nd by atsburs1ng the funds and documents in accordance wrth th1s Agreement 

8 4 If th1s transaction rs terminated for nG'I'l· ,· ·' ·:·. :: :n ,:nd nor" ..... at·;er :;! 3 Buyer's Cont1ngency, as defined in paragraph 9.4. then ne1ther 
of the Part1es shall thereafter have any l1abiltt'r t:.J tr., :~- r ·_rcer ti"•S .;gre.:;m<ent. ;;xcept to the extent of the breach of any affirmative covenant 
or warranty in thiS Agreement that may ha :e been 1n .. :, •... J tn the event ::,! such term,l"at,on. Buyer shall be pl'omptly refunded all funds decos1ted 
by or on behalf of Buyer with a Broker. Escrcw Haider ::r s,.:,._·r less only{tle Company and Escrow Holder cancellation fees and costs. ail of " 
Sildilbt9a;t S!l'gg's?. J<* lfa.._ · 

8.5 The Clos1ng shall occurlon'the 
however. that 1f the Closmg does not occur by the E.~per::reo Cicsmg Date anc: :he t:xpected Closmg Date ua mstructrons 
of the Part1es, a Party hereto not then m default under th1s ;.qreement m;J•; ~ • ·"· . scrow Holder. and Brokerls). tn wrrtmg- that. 
unless the Closing occurs wrthm five 15) bus1n<> rl "''' . ,::, .. ::: :n.: t:scrow and thiS Agreement shall be deemed term mated wtthcut 
~urther not,ce or 1n '' rough! mto cona't'on for c:cstng ~od~:n sa1d 15) day perrod. the Closrng shall occur as soon as ,t 1S .n 

~ · · See addendum atfafhed ereto and :::13 
Such Party shall indemni an t= ~ .. _ ~. ~ .:'1CC.:•Jn .•,•rn ~uch return However no refunds or daCurT)ent~ s~all be returf"·:·~ 

8. 7 Any return of depos1tt:1d funds or documents shall not relieve or r•::lease "''ther Buyer or Seller from afry Jh'fi~a'rio~1t~~~~ scrow Holders 
fees and costs or constitute a warver. release or discharge of any breacn or J.::tault that has occurred in the performance of the oblrgat1ons 
agreements. covenants or warranties contained herem .. 

8.8 If this Agreement terminates for any reason other than Sellers breach or default. then at Seller's request. and as a cond111on to the 
return of Buver'c; ""n"'"'' or ...... , ~""'' within five t5) days alter wrrtten request rlel,ver to Selle.r. at no charge. copres of all surveys, engrneer•r"" 

..... · . ---- :: -· ::-:~: .:.. ~ ..... :_ .. ,ems prepared by or for BuyN that 1Jerta1n to the Propeny 

9. Contingencies to Closing. 
9.1 The Closing of this transaction is contingent upon the satisfaction or wa1ver of the following contrngencies: 

(a) Disclosure. Buyer's receipt and wrrttten approval. w1thin ten 11 0) days after delivery to Buyer. of a completed Property lntormat,on 
Sheet (the "Property Information Sheet"). concerning the Property, duly executed by or on behalf of Seller rn the current form or equ1valent to that 
published by the American Industrial Real Estate Assocration (the "A.I.R'.') Seller shall Drav1de Buyer w1th the Property lnformatron Sheet wrthm 
ten (10) days follow1ng the Date of Agreement. 

I b) Phys1cal Inspection. Buyer's written approval. wrthin ten 110) days followmg the later of the Date of Agreement or rece1pt by Buyer 
of the Property Information Sheet. of an inspection by Buyer, at ~uyer's expense. of the phys1cal aspects of the Prop~pletion & Rece~p t 

I c) Hazardous Substance Conditions ReporT. Buyers wrrtten approval. wrth1n twenty (20) days followinftlie later of lire Elate ol ;qr ec­
mes• es se&li1Jiillil/ all'; iF el H~i '"FBJii&R; 'Piiir~&lriis iih&•t. of a Hazardous Substance Conditions report concernmg the Property and relevant 
Jdjammg propert1es. Such report will be obtarned at Buyer's direction and expense A "Hazardous Substance" for purposes of th1s Agreement :s 
defrned as any substance whose nature and/or quant1ty of ex1stence. use. manufacture or effect, render 11 subject to Federal, state or local regulat,on. 
rnvest1g . remediation or removal as potentially 1n1urrous to public health or welfare. A ''Hazardous Substance Cond1tron" for purposes of !t''' 
Agree n rs def1ned as the ex1stence on. under or relevantly adjacent to the Property of a Hazardous Substance that would requ1re remeC1,at:o·· 
and/or oval under appliCable Federal. state or local law. 

·'As· soon as possible after the sratj,~f,a~~L·n,_0f.,~~-l, cc:r;~:i:..,tion~-~_?n~·:·~n~~-~n t~J.~//~,: 
;ut .:.n nu .:vent later than ~'-1..: .::._: ·:.•: .. '··' ~.-. .~..:.. ~:-:.; :.:...'.~ :·.J_ .. D ~-~..- ......... ·' 

;r~~~not be extended except by mutual agreement ot the parties. 
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shal' prgmpt:y r;?CO"'de ro 8"HR' COP'95 at any 9X'&t·Pg salle reee:1! tl-iet Celie: :::a; tz:ave 

1eJ Condil10n of r,rfe Buyers wrrrten approval of a current prelrmrnary trtle report concernrng the Property 1tl">e PTR', .ssc.ec :::y :"e 
Trtle Company, as ,yell as all documents I the "Underlying Documents") referred to 1n the PTR. and the 1ssuance by the T1tle Company of rne trtle 

h. _ i Qolicy descr1bed rn 10.1. Seller shall cause the PTR and all Underlying Documents to be delive~ed ,to Buyer promptly after the Dare of Agreement 
uU~ .... nes r' 1 IV nwrthr W n- aystiia.;IF8188t8Sfi1:-:LT:!t:::Xoeyu::elttpa;agrapl:!31!f;)afterrece:otof 

sa1d and 1eg1 e cop•es o a n er ymg ocuments. e disapproval by Buyer of any monetary encumbrance. which by the terms of :hrs 
Agreement 1s not to remain against the Property after the Closmg, shall not be cons1dered a fa1lure of th1s cond1t1on. as Seller shall nave the 
obligation. at Seller's expense, to sat1sty and r:_emove such disapproved monetary encumbrance at or before the Closmg. . 

(f) Survey. Buyer's written approval. within twenty-one (21) days after receipt of the PTR and Underlying Documents. of an ALTA t1tle 
supplement based upolt a survey prepared to Amen can Land Title Assoc1at1on (the "ALTA") standards for an owner's policy by a licensed surveyor. 
showing the legal descnption and boundary lines of the Property. any easements of record. and any 1mprovements. poles. structures ana th1ngs 
located w1thin ten (10) feet either side of the Property boundary lines. The survey shall be prepared at Buyer's direction and expense. 

I . . 
subleases or rental arrangements 1collect1vely the "Existing Leases" aff enancy tatement") rn the latest 
form or equivalent tot · e er and each tenant and subtenant of the Property. Seller shall use 1ts best efforts 

(h) Other Agreements. Buyer's wntten approval. w1th1n ten (10) days after rece1pt, of a copy of any other agreements ("Other Agree­
ments") known to Seller that will affect the Property beyond the Closing. Seller shall cause said copies to be delivered to Buyer promptly after 
the Date of Agreement. 

fi) 5iqaniini 'f 5aiFa9si~b i hgr;a' Goaling "itR • fiRaASil2~ s&rzt"-ssRis Ria"'' llii!IA atriahe.-. tAe estiafaetlePl er ccet er ef etae• 
New ' can cgn*ing&cu;y 

. ' 
and legible copies of the Existing Notes. Existmg Deeds of Trust and related agreements (collectively the "Loan D c e Property 
w1ll remain subject after the Closing, including a beneficiary statement (the "Beneficia " uted by the holders of the Exist1ng 
Notes confirming: (1) the amount of the unpaid principal balance. the curr · . and the date to which interest is paid. and (2) the nature 
and amount of any 1m pounds held by the beneficia · ' sa1d loan. Seller shall use its best efforts to provide Buyer w1th sa1d Loan 
Documents and Benefic1ary Sta a er the Date. of Agreement. Buyer's obligat1on to close is further conditioned upon Buyer's be1ng 
able to u without acceleration or change 1n the terms of any Existing Notes or charg_es to Buyer except as otherw1se prov1ded 

(k) Destruction. Damage or Loss. There shall not have occurred prior to the Closing, a destruction of, or damage or loss to. the Property 
or any portion thereof. from any cause whatsoever. which would cost more than $10,000.00 to repair or cure. If the cost of repair or cure 1s $10.000.00 
or less. Seller shall repair or cure the loss prior to the Closmg. Buyer shall have the option, within ten (10} days after receipt of wrrtten not1ce of a 
loss costing more than $10,000.00 to repair or cure, to e1ther terminate this transaction or to purchase the Property notwithstanding such loss, but 
without deduction or offset against the Purchase Price. If the cost to repair or cure is more than $10,000.00. and Buyer does not elect tQ term•nate 
this transaction. Buyer shall be entitled to any insurance proceeds applicable to such loss and the exclusive right to settle and dispose of such 
insurance claim(s). Unless otherwise notified in writing by either Party or Broker, Escrow Holder shall assume no destruction. damage or loss 
costing more than $10,000.00 to repair or cure has occurred pnor to Closing. 

(I) Material Change. No Material Change. as hereinafter defined. shall have occurred with respect to the Property that has not been 
approved in writing by Buyer. For purposes of th1s Agreement. a "Matenal Change" shall be a change in the status of the use, occupancy, tenants. 
or condition of the Property as reasonably expected by the Buyer. that occurs subseQuent to the date of this offer. Buyer shall have ten (10) aays 
following receipt of written notice from any source of any such Material Change within which to approve or disapprove same. Unless otherw1se 
-notified in writing by either Party or Broker. Escrow Holder shall assume that no Material Change has occurred prior to the Closing. 

(m) Se/ler Performance. The delivery of all documents and the due performance by S-:ller of each and every undertaking and agree­
ment to be performed by Seller under this Agreement. 

(n) Breach of Wc!rranty. That each representation and warranty of Seller herein be tr '"'= and correct as of the Closing. Escrow Holder 
shall assume that this condition has been satisfied unless not1fied to the contrary 1n writing by Bu ,er or Broker(s) prior to the Closmg. 

(o) Broker's Fee. Payment at the Clos1ng of such Broker's Fee as is specif1ed in this ;..;reement or later written instructions to Escrow 
Holder executed by Seller and Broker(s). It 1s agreed by Buyer, Seller and Escrow Holder that Sroker(s) is/are a third party benefic1ary of th1s 

c X p E C T :EI-!;reement insofar as the Broker's fee 1s concerned. and that no change shall be made by Buyer. SetJer or Escrow Holder w1th respect to the 11me of 
,., T 0 ~ IN C'ayment. amount of payment. or the conditions to payment of the Broker's fee specified 1n this Agreement. w1thout the written consent of Brokert s1 
L·""' ;:, 9 2 If. Within the applicable time penod. Buyer disapproves any matter subject to Buyer's approval, ("Disapproved Item"). Seller shall 
')ATE have the right, within ten 1101 days following rece1pt of not1ce of Buyer's sa1d disapproval. to elect !"Seller's Election") to cure or not cure t'1e 

pisaooroyed Item onor to the~ Seller's failure t0 yrve to Buyer w1th1n sa1d ten 1101 day perroc wrrtten not1ce of Seller's Elect10n to cure any 
D1sapproved Item shall be c:Jnclus1vely presumed to~'~ Sellers Elect1on not to cure such dlsapprc .ed 1tem. If Seller elects. e1ther by wrrrten notrce 
or failure to g1ve wntten not1ce. not to cure a Drsapr:rc·ted \!em. Buyer shall have the election. withrn ten I 101 days after Seller's Electton ro e1tt'ler 
ac-:<Jot t1tle to the Property subject to that Disappr,J·.":CJ •lem. or to termrnate thrs transaction. Buyers fa1lure to elect rerminat10h by wntten nct1ce 
to Sel:er wrth1n sa1d ten :101 da'f per,od shall co,s:rr•cte 9u•ter selection to accept t1tle to the Procerty subJeCt to that Disapproved Item v-.rtno~..: 
deduction or offset. Unless the part1es rnstruct other· .... ,~e ·f t'1e t:r1e oenods tor Seller's and Buyer's s;;•a Elect1ons would exp1re on a date subsequent 
to the Expected Clos1ng Date. the ExPected Clos1nq C :·- >11~!1 ~e ·JP.emed extended to cornc1de w1t~ ''le exprrallon of the period w1lh1n wnrch S.;,:ie• 
may elect to cure the D1sapproval Item. or. rf Sell<::r - · ·-; ~cr to ::wre. the oenod w1thrn which Bu,er mav elect to term1nate thiS transact1011. 3S 
the case may be. 

9.3 If Buyer shall fail, w1lhin the applicable r -~.., 
Broker. any 1tem. matter or document subJeCt to 9L. ...• 
has approved such 1tem. matter or document. St.;, ... 
wrth1n the t1me specified therefor by the Buyer,, ... 
cond1t1on 1mposed by the Buyer. 

9 4 All of the contingencies spec1fied in sc.::: 
ana may be elsewhere here1n referred to as "Bu·,.;,r · 

9 5 Buyer understands ana agrees that ur• . 
rnay so11cit. entertam andtor accept back-up otf~-:rs ·: 
nor consummated. 

;8ec-f:<:'J ro approve or dtsapprove '" wrrt1nc; to Escrow Holder. Seller and the other Par!y s 
,::;pr.;,al under the t~rrns of th1s ;,greemert •t shall be conclus1vely presumed that !3u-rer 
·· ~-: .. ;nl approval shall ::onst1ture a d1sa:;::roval. unless prov1s1on IS made by the Seiler 
"·c·~··J~cll apcrovai or by thrs Agreement Nhlchever rs later. for the sat1sfactron ot tMe 

. · ::. ~, 1. rhrcugh 'n1 of paragraph 9.1 are '·;r the henef1l of. and may be warved bY. Bu,c·r 

· ·.~ •• J5 all Buyer's Contrngenc1es have heo'n sat1sfied or waived. Seller and/or rts age""5 
•· -c-'3se the sub,ect Property rn the event :he transaction covered by lh1s Agreemert 

Q i 0 6 Setir:~e9 :r:t s~Baera~rea~ 9 Hel. 3bJl€' ~-- __ 
l1abil1ty upon owners and/or users of real property for :~e ,,.,~;:rgatron and remedrat1on of a Haza•Jous Sub e determrnnt·.;c­
of the ex1stence of a Hazardous Substance Cond1t1on 3~.d :~e -?·taluatron of th"' ..., 1 10n are highly technical and beyond ·~-: 
expertise of Broker(s). Buyer and Seller acknowledge that t '" ~ ISt:d by Brokerts) to ::onsult the1r own technical and legal exp~::rs 
w1th respect to the poss1ble Hazard rt1on o:spects of thrs Property or adjo1n1ng cropert1es. and Bu'fer and Seller are 1'10t relv:rq 
upon an m a ement of Brokerlsl w1th r'=spect tn.ereto Buyer ara Seller hereby assume all respons1b11ity for the rmpacr ot sue~ 

10. Documents Required at Closing: 
10.1 Escrow Holder shall cause to be 1ssued to Buyer a standard coverage. owner's form. POlicy of title insurance. effect1ve as of :"'.e 

Clos1ng. issued by the Title Company 1n the full amount of the Purchase Prrce. 1nsunng 1111e to the Property vested 1n Buyer. sub1ect only !0 :"e 
exceptions approved by Buyer Buyer may elect w1th1n the penod allowed for Buyer's approval of a survey to have an ALTA extended coveraqe 
owner's form of title policy, 1n wh1ch event Buyer shall pay any add1l1ona1 prem1um attributable there I-t> ""'t~ e e, e~t t~ e1 e ie a Pb e~eee Me111e, 9 e ea 
ef ;nSiet :R tR:e trep~~eaetieP'I. ttJte ~e:iey _f Ltle :. :eu: a: :ee: siR! all l!e a 1e:. :t e!t eteet.eP'I t'elre; :. :sa: :r:~ eetlz. DaJe• Olid Selle:. 

10.2 Seller shall deliver or cause robe delivered to Escrow Holder 1n t1me tor delivery to Buyer at the Closing, an original ink s1gned 
(a) Grant deed (or equivaleni)Aiuly executed and 1n recordable form. conveying fee l1tle to the Property to Buyer. 
(!! If I!!Sre!Jr!ll!l~ 1.Hel t:.ae 111et P.!elll e!FI!II e111. IFie 9e~eliei8P'J 6tetelflle11te ee'!~'P!IJ!!!! E · t 1 'I II tel . 

.. .. -- --· ··~~- ........ :.· · • ·-. ·-.: ·, .. .- . _ -~;;,--..,:.•.:· ·.-:~ .. ;w .... >~"''''"· ,,,;;-;·~iyt:AecutedassagnmentsthereofbySellertoBuyer fhe 
--a,,,.,,,,t:,, ur c:x•sugq • ease& ii"SIII5C oil tile mOSfrecent Assignmert and Assumption of Lessor's Interest in Lease form published by the AIR 
01 ilS CQGiu&!e~f. 

(8) If Blll!!liea&la, tlile l'eA&I'IIJ iStatuuJI'Ita !IU881i!lea e, Seller 111118 t~e TeM~l eltt:.e Pre15ert,. 
(e) An affidavit executed by Seller to the effect that Seller is not a "foreign person" within the meaning of Internal Revenue Code 

Section 1445 or successor statutes. If Seller does not prov1de such affidavit in form reasonably satisfactory to Buyer at least three 131 bus1ness 
days Prior to the Closing, Escrow Holder shall at the Closing deduct from Seller's proceeds and remit to Internal Revenue SeMce such sum as rs 
reQUired by applicable Federal law with respect to purchases from fore1gn sellers. 

10.3 Buyer shall deliver or cause to be delivered to Seller through escrow: 
(a) The cash oortaon of the Purchase Price and such additional sums as are reQuired of·Buyer under this Agreement tor prorations. 

expenses and justments. The balance of the cash portion of the Purchase Prrce. 1ncluding Buyer's escrow charges and other cash charges. '' 
any, shall be epos1ted by Buyer with Escrow Holder. by cashier's check drawn upon a local ma1or banking institution. federal funds Wtre transfer. 
or any othe thod acceptable to Escrow Holder as immediately collectable funds, no later than 11·00 o'clock A.M. on the business day pnor to 
the Expect los~ng Date. 
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those documents. the Purchase Money Deed of Trust oerng rn recordable form. together wrth evrdence of frre rnsurance n emen!s :n 
the amount of the full replacement cost namrng Seller as a mortgage loss payee. and a real estate til ract :at Buyers exoer>se1. 
assurrng Seller of notice of the status of payment of real property taxes durrng the life e oney Note. 

(c) The assumption portion of the Assrgnment and essor's Interest rn Lease form specrtred rn paragraph ! 0 'ldl. 
above. duly executed by Buyer with respect t o the Lessor accrurng after the Closrng as to each Exrstrng Lease 

(d) Assum ti u ed by Buyer of the obligatrons of Seller that accrue after Closrng under any Other Agreements. 

11. Prorations, Expenses and Adjustments. 
11.1 Taxes. Real property taxes payable by the owner of the Property shall be prorated through Escrow as of the date of the Closrng. based 

upon the latest tax bill avarlable. The Partres agree to prorate as of the Closrng any taxes assessed agarnst the Property by supplemental brll 
levred by reason of events occurring prior to the Closrng. Payment shall be made promptly in cash upon recerpt of a copy of any such supplemental 
bill of the amount necessary to accomplish such proration. Seller shall pay and discharge in full at or before the Closrng the unpard balance of 
any special assessment bonds. 

11.2 Insurance. If Buyer elects to take an assrgnment of the existing casualty and/or liability insurance that rs marntarned by Seller. the 
current premium therefor shall be prorated through Escrow as of the date of Closrng. 

11.3 Rentals, Interest and Expenses. Collected rentals. iRteri&l gp ixr&'iRS •INos. utilities, and operating expenses shall be prorated as of 
the date of Closing. The Parties agree to promptly adjust between themselves outside of Escrow any rents recerved after the Closrng. 

1 '-4 &ae~ :t) Be)!esit. Geew itT BtJSOsits l;eld by Selle: sliall be g:uct-: te Oa,er e, a ere!it te t"e eaePt f'Ce!lts:re! et Ouyer et ti-le Glee:P'Ig. 
11.5 Post Closmg Matters. Any item to be prorated that is not determined or determinable at the Closing shall be promptly adjusted by the 

Parties by appropriate cash payment outside of the Escrow when the amount due is determined. 

in the event that a Bef")eficiary Statement as to the applicable Existing Note(s) discloses that the unpaid princrpal balance o etsl 
at the Closing will be more or less than the amount set forth in paragraph 4.1(c) hereof (the "Existin , en the Purchase Money 
Note(s) shall be reduced or increased by an amount equal to such Existing Note · · rs o be no Puchase Money Note. the cash requrred 
at the Closing per Paragraph 4.1 (a) shall be reduced or in mount of such Existing Note Variation. 

11.7 Variations In New L . . event Buyer is obtarning a New Loan and in the event that the amount of the New Loan-actually 
btained i amount set forth in Paragraph 6.1 hereof. the Purchase Money Note, if one is called for in this transaction. shall be 

11.8 Escrow Costs and Fees. Buyer and Seller shall each pay one-half of the Escrow Holder's charges and Seller shall pay the usual 
recording fees and any required documentary transfer taxes. Seller shall pay the premium for a standard coverage owner's or joinJ protection 
policy of title insurance. 

12. Representation and Warranties of Seller and Disclaimer. 
12.1 Seller hereby makes the following warrantres and representations to Buyer and Broker(s), which warranties and representations shall 

survive the Closing and c;lelivery of the deed, and each of which, unless otherwise noted herein. is (a) material and reasonably relied upon by Buyer 
and Broker(s) and (b) true in all respects both as of the Date of Agreement and the date of Closing: 

(a) Authority of Seller. Seller is the owner of the Property ancM!Ir has the full right. power and authority to sell, convey and transfer 
the Property to Buyer as provided herein, and to perform Seller's obligations hereunder. ** · 

(b) Maintenance During Escrow and Equipment Condition At Closing. Except as otherwise provided in Paragraph 9.1 (k) hereof dealing 
with destruction, damage or loss. Seller shall maintarn the Property until the Closrng in rts present conditron. ordinary wear and tear excepted. The 
heating, ventilating, air conditioning, plumbing, elevators. loading doors and electrical systems shall be in good operating order and condrtron 
at the time of the Closing. 

(c) Hazardous Substances/Storage Tanks. Seller has no actual knowledge. except as otherwise disclosed to Buyer in wrrting. of the 
existence or prior exrstence on the Property of any Hazardous Substance (as defined in paragraph 9.1(c)). nor of the exrstence or prior exrstence 
of any above or below ground storage tank or tanks. · 

(d) Compliance. Seller has no knowledge of any aspect or condition of the Property which violates applicable laws. rules. regulatrons. 
codes, or covenants, conditions or restrictions, or of improvements or alterations made to the Property without a permrt where one was reo: . .~~red. 
or of any unfulfilled order or directive of any applicable governmental agency. or of any casualty insurance company that any work of investtgatron. 
remediation. repair, maintenance or improvement rs to be performed on the Property. 

(e) Changes in Agreements. Prior to the Closrng, Seller will not vrolate or modify, orally or rn wrrting, 5 !' g I n n or Other 
Agn'!ement, or create af1'i'new leases or other agreements affecting the Property. wrthout Buyer's written approval, whrch approval will not be 
unreasonably withheld. 

(f) Possessory Rights. To the best knowledge of Seller. no one wrll. at the Closing, have any right to possessron of the Property. except 
as disclosed by thrs Agreement or otherwrse in wrrtrng to Buyer. 

(g) Mechanics' Liens. There are no unsatrsfred mechanrc·s or materialman's lien rights concerning the Property. 
(h) Actions, Suits or Proceedings. To the best of Seller's knowledge. no actions. suits. or proceedings are pendrng or threatened before 

any governmental department, commission, board. bureau. agency or rnstrumental1ty that would affect the Property or the rrght to occupy or 
utrlrze it. 

(i) Notice of Changes:-Beller wrll promptly notrfy Buyer and Broker(SI 1n wrrtrng of any Material Change (as defined in paragraph 9 '': 11 
affecting the Property that becomes known to Seller prror to the Closrng. 

U) No Tenant Bankruptcy Proceedmgs Seller has no notrce or knowledge that any tenant of the Property rs the subJect of a banK-
ruptcy proceeding. 

(k) No Seller Bankruptcy Proceedmgs Seller 1s not the subJect of a bankruptcy proceeding. 
12.2 Buyer hereby acknowledges that. except as otherwise stated rn thrs Agreement. Buyer rs purchasing the Property in rts exrstrng COf'llt­

tion and will. by the time called for herein. make or have wa1ved all rnspect1ons of the Property Buyer believes are necessary to protect ,ts .: ... n 
interest in, and its contemplated use of. the Property The Part1es acknowledge that. except as otherwise stated in this Agreement. no repres"r:J · 
trans. inducements. promises, agreements. assurances. oral or ·..vrrtten. concern:ng the Property. or any aspect of the Occupational Safety ana H-:Y~ 
Act. hazardous substance laws. or any other act. ordrnance or law. have been made by erther Party or Broker. or relied upon by erther Party he•·,· 1 

13. Possession. 
13.1 Possession of the Property, s 1· reot.LIIa ~·tsq'ti i li ii 5 i'PSI'?2iiS.shallbegrventoBuyerattheCrcs.coG 

14. Buyer's Entry. 
14.1 At any time during the Escrow period. Buyer. and rts agents and representatrves. shall have the Pght at reasonable t11nes to ent(" ·-:: -

the Property tor the purpose of making rnspections and tests specrfred rn thrs Agreement. Followrng any such entry or work. unless othe• ,, _., 
directed in writmg by Seller. Buyer shall return the Property to the cond1t1on 1! ·.vas tn prror to such entry or work. :ncludrng the recompartrof' ·' ,- . 
disrupted soil. All such inspections and tests and any other work conducted or materials furnrshed wrth respect to the Property by or for :: ..... 
shall be paid for by Buyer as and when due and Buyer shailrndemnrfy ana >-:old harmless Seller and the Property of and !rom any a;1d all c; ·~' 
demands, losses, costs, expenses (including reasonable attorneys· tees1. damages or recoveries. including those tor InJury to person or pr.~:.:··~, 
arrsrng out of or relating to any such work or materrals or the acts or omrssrons ot Buyer. rts agents or employees in connectron therew1th 
15. Further Documents and Assurances. 

15.1 Buyer and Seller shall each, diligently and in good fa1th. undertake all actions and procedures reasonably required to place the Escrc'" 
.-4itil""', f,.. ... !"""~ ........ ..;-- -ro ... .,.r:-". _ -·""- .. '-:--;:· ~"'!"'"'i"-..""""'~-:.-~ -c:-•.. · • ........ : _ ....... "' · ...... ,.,,..~ ::).,r1 Sotter aaree to orovide all further mformation. and to P.'(Pr:;_:te ~,,., 

.:....;;:~~i cu• •urine•·Uul...u;;rt:••.io=.·curU~.n;;,l-ru~ucnL..;,,c~.,vilaUI 7 ·iC~n~U U7 ~~'"'' uw nu:aer Or the ·11t1e Company. 

16. Attorneys' Fees. 
16.1 In the event of any litigation or arbitration between the Buyer. Seller, and Broker(s). or any of them, concernrng thrs transact,on the 

prevailing party shall be entitled to reasonable attorneys' fees and costs. The attorneys' tee award shall not be computed in accordance wrth any 
court tee schedule, but shall be such as to fully reimburse all attorneys' fees reasonably incurred in good faith. 

17. Prior Agreements/Amendments. 
17.1 The contract in effect as of the Date of Agreement supersedes any and all prior agreements between Seller and Buyer regararng the 

Property. 
17.2 Amendments to this Agreement are effective only if made in wrrtrng and executed by Buyer and Seller. 

18. Broker's Rights. 

18 pan the Closrng, 8roker(s) is/are author!zed to publicize the facts of thrs transaction. 
"''- _*Th~ ~onveyance of th~ ~r~perties from Seller to Buyer -will_not violate tr·". 
~· prov1s1onq ~f the sLtd1V1s1on map act adopted by the State ot California. 

PAGE 4 

-- ----·----------~----~~---------· 



recur~ receLpL r~;Iu scea 
19. Notices. 

19 1 Whenever any Party hereto. Escrow Holder or Broker(s)· herein shall desire to grve or serve any notrce. demand. reauest. appr v or other 
communrcatron. each such communrcatron shall bern wrrting and shall be delivered personally. by messenger or by marl. oostage prepar . ddressed ** 
as set forth adJacent to that party's or Broker's signature on this Agreement or by telecopy. Servrce ot any such communrcation shall be deemed 
madeonthedateofactualrecerptatsuchaddress. If delivered personally, and on the date of actual receip 

19.2 Any Party or Broker hereto may from time to time. by notice in wnting served upon the other Party as aforesard. desrgnate a drfferent 
address to wh1ch, or a different person or additional persons to whom, all communications are thereafter to be made.** as evidenced by t_ 

20.Durationof0ffer. return receipt of mail 
20.1 It this offer shall not be accepted by Seller on or before 5:00 P.M. accordinq to the time standard applicable to the crty of ----

Los Angeles - on the date of August 26th @ 5:00 .~f!.hall be deemed automatically revoked. 

20.2 The acceptance of this offer. or of any subsequent counter-otter hereto. that creates an agreement between the Parties as descnbed 
in paragraph 1.2. shall be deemed made upon delivery to the other Party or either Broker herein of a duly executed wnting unconditionally accepting 
the last outstanding offer or counter-offer. 

21. Liquidated Damages. 
21.1 If this paragraph 21 is initialled by Buyer and Seller the liquidated damages provisions of this paragraph 21 shall be a part of this 

Agreement. 

21.2 IT IS ACKNOWLEDGED BY THE PARTIES HERETO THAT IT WOULD BE EXTREMELY DIFFICULT AND 
IMPRACTICABLE, IF NOT IMPOSSIBLE, TO ASCERTAIN WITH ANY DEGREE OF CERTAINTY PRIOR TO SIGNING 
THIS AGREEMENT, THE AMOUNT OF DAMAGES WHICH WOULD B.E SUFFERED BY SELLER IN THE EVENT OF 
BUYER'S FAILURE TO PERFORM ITS OBLIGATIONS UNDER THIS AGREEMENT. THEREFORE, IF. AFTER THE SATIS­
FACTION OR WAIVER OF ALL CONTINGENCIES PROVIDED FOR BUYER'S BENEFIT, BUYER BREACHES THIS 
AGREEMENT, SELLI;R SHALL BE ENTITLE TO LIQUIDATED DAMAGES (THE "LIQUIDATED DAMAGES") IN THE 
AMOUNT OF $ __ 25 • 000 • 00 LUS THE INTEREST, IF ANY, ACCRUED ON THE LIQUIDATED DAMAGES 
PORTION OF BUYER'S DEPOSIT DURING E ESCROW. UPON PAYMENT OF SAID SUM TO SELLER, BUYER SHALL 
BE RELEASED FROM ANY FURTHER Ll ILITY TO SELLER, AND ESCROW CANCELLATION FEES AND TITLE 
COMPANY CHARGES SHALL BE PAl ELLER. 

Seller Initials 

22. Arbitration. 
22.1 Any controversy as to whether Seller is entitled to the Uquidated Damages and/or Buyer is entitled to the return of Deposit money, shall 

be determined by binding arbitration under the Commercial Rules of the American Arbitration Association (the "Commercial Rules"). Hearings on 
such arbitration shall be held in the county where the Property is located. 

22.2 Any such controversy shall be arbitrated by three {3) arbitrators who shall be impartial real estate brokers with at least five full time 
years of experience in the area where the Property is located in the type of real estate that is the subject of this Agreement and shall be appointed 
under the Commercial Rules. The arbitrators shall hear and determine said controversy in accordance with applicable law and the intention of the 
parties as expressed in this Agreement, as the same may have been duly modified in writing by the Parties prior to the arbitration upon the 
evidence produced at an arbitration hearing scheduled at the request of either Buyer or Seller. 

22.3 Such pre-arbitration discovery shall be permitted as is authorized under the Commercial Rules or state taw appli~Able to arbitration 
proceedings. 

22.4 All awards shall be executed by at least two of the three arbitrators. The award shall be rendered within thirty (30) days after the conclusion 
of the hearing. 

22.5 The award shall also include attorneys' fees and costs to the prevailing party. Judgment may be entered on the award in any court of 
competetent jurisdiction notwithstanding the failure of a Party duly notified of the arbitration hearing to appear thereat. 

22.6 Buyer's resort to or participation in such arbitration proceeding shall not bar suit in a court of competent jurisdiction by the Buyer for 
damages and/or specific performance unless and until the arbitration results in an award to the Seller of liQuidated damages, in which event such 
award shall act as a bar against any action by Buyer for damages and/or specific performance. 

23. Applicable Law. 
23.1 This Agreement shall be governed by the laws of the state in which the Property is located. 

24. Time of Essence. 
24.1 Time is of the essence of this Agreement. 

25. Counterparts. 
25.1 This Agreement may be executed by Buyer and Seller in counterparts. each of which shall be deemed an original, and all of which 

together shall constitute one and the same instrument. Escrow Holder, after verifying that the counterparts are identical except for the Signatures. 
is authorized and instructed to combine the signed Signature pages on one of the counterparts, which shall then constitute the Agreement. 

26. Disclosures Regarding The Nature of a Real Estate Agency Relationship. 
26.1 The Parties and Broker(s) agree that the1r relationship(s) shall be governed by the principles set forth in California Civil Code, Section 

2375, as summarized in the following paragraph 26.2. 
26.2 When entering into a discussion with a real estate agent regarding a real estate transaction. a Buyer or Seller should from the outset 

understand what type of agency relationship or representation it has with the agent or agents in the transaction. Buyer and Seller acknowledge 
being advised by the Broker(s) in this transaction, as follows: 

(a) Seller's Agent. A Seller's agent under a listing agreement with the Seller acts as the agent for the Seller only. A Seller's agent 
or subagent has the following affirmative obligations: ( 1) To the Seller: A fiduciary duty of utmost care, integrity, honesty. and loyalty in dealings 
with the Seller. (2) To the Buyer and the Seller: a. Diligent exerc1se of reasonable skill and care in performance of the agent's duties. b. A duty ot 
honest and fair dealing and good faith. c. A duly to disclose all facts known to the agent materially affecting the value or desirability of the property 
that are not known to. or within the diligent attention and observation of. the Parties. An agent is not obligated to reveal to either Party any 
confidential information obtained from the other Party which does ns>t involve the affirmative duties set forth above. 

(b) Buyer's Agent. A selling agent can. with a Buyer's consent. agree to act as agent for the Buyer only. In these Situations. the agent 
is not the Seller's agent. even if by agreement the agent may receive compensation for services rendered, either in full or in part from the Seller 
An agent acting only for a Buyer has the following affirmative obligations. ( 1) To the Buyer: A fiduciary duty of utmost care. integrity, honesty. 
and loyalty in dealings with the Buyer. (2! To the Buyer and the Seller: a. Diligent exercise of reasonable skill and care in performance of the agent's 
duties. b. A duty of honest and fair dealing and good faith. c. A duty to disclose all facts known to the agent materially affecting the value or desirabllrty 
of the property that are not known to. or within the diligent attention and observation of. the Part1es. An agent is not obligated to reveal to erther 
Party any confidential information obtained from the other Party which does not involve the affirmative duties set forth above. 

(c) Agent Representing Both Seller and Buyer. A real estate agent. either acting directly or through one or more associate licenses. 
can legally be the agent of both the Seller and the Buyer in a transaction. but only with the knowledge and consent of both the Seller and the Buyer 
{ 1) In a dual agency Situation. the agent has the following affirmative obligations to both the Seller and the Buyer: a. A fiduciary duty of utmost care. 
integrity, honesty and loyalty in the dealings with either Seller or the Buyer. b. Other duties to the Seller and the Buyer as stated above in their respectrve 
sections (a) or (b) of this paragraph 26.2. (2) In representing both Seller and Buyer. the agent may not without the express permiSSIOn of the respectrve 
Party, disclose to the other Party that the Seller w1ll accept a price less than the listing price or that the Buyer will pay a price greater than the 
price offered '3) The above duties of the agent in a real estate transaction do not relieve a Seller or Buyer from the responsibility to protect 
•· . . _ - ..,,,.. e~·: ::· ·' ·'""' ~- · .. · -.-· -" -- . . .. : _ :. ~·" ... _, th~v adequately exrn'!ss their understanding of the trans­
uw .. iu:;~.,... •~c.• ...;..;iu .. ~ .... c.~~1n 1:. a. ~·,i,\.111 "'4'-'Q~;:.c.W ~c...;.;,;.;:::,~ w~O...;t :"::~! £StZ!2. !! ~~ .. z~! ':l!" !ax. :!;,:'..-c.·~ uc:.1ft:Cl, COnSUl[ a COrnpetent profeSSIOnal. 

(d) Further Disclosures. Throughout this transaction Buyer and Seller may receive more than one disclosure. depending upon the 
number of agents assisting in the transaction. Buyer and Seller should each read its contents each time it is presented, considering the relation­
ship between them and the real estate agent in this transaction and that disclosure. 

(e) Confidential information. Buyer and Seller agree to identify to Broker(s) as "Confidential" any communication or mformation given 
Broker(s) that is considered by such Party to be confidential. 

27. Additional Provisions: 2 9 
Additional provisions of this offer. if any, are as follows or are attached hereto by an addendum conSil':ting of paragraphs _____ through 

_]_5 ____ (It will be presumed no other provisions are included unless specified here.) 

See addendum attached hereto and made a part hereof. 
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The undersigned Buyer offers and agrees to buy the Property on the terms and conditions stated and acknowledges rece1pt of a copy hereof. 

BUYER AND SELLER HEREBY ACKNOWLEDGE THAT THEY HAVE BEEN AND ARE NOW ADVISED BY THE BROKER(S) TO CONSULT .A.ND RETAIN 
THEIR OWN EXPERTS TO ADVISE AND REPRES€NT THEM CONCERNING THE LEGAL AND INCOME TAX EFFECTS OF THIS AGREEMENT, AS 

, WELL AS THE CONDITION AND/OR LEGALITY OF THE PROPERTY THE IMPROVEMENTS AND EQUIPMENT THEREIN, THE SOIL THEREOF. THE 
CONDITION OF TITLE THERETO, THE SURVEY THEREOF, THE ENVIRONMENTAL ASPECTS THEREOF, THE INTENDED AND/OR PERMITIED 
USAGE THEREOF, THE EXISTENCE AND NATURE OF TENANCIES THEREIN, THE OUTSTANDING OTHER AGREEMENTS, IF ANY. WITH RESPECT 
THERETO, AND THE EXISTING OR CONTEMPLATED FINANCING THEREOF, AND THAT THE BROKER(S) IS/ARE NOT TO BE RESPONSIBLE FOR 
PURSUING THE INVESTIGATION OF ANY SUCH MATIERS UNLESS EXPRESSLY OTHERWISE AGREED TO IN WRITING BY BROKER!S) AND 
BUYER OR SELLER. 

THIS FORM IS NOT FOR USE IN CONNECTION 
WITH THE SALE OF RESIDENTIAL PROPERTY. 

If this Agreement has been filled in it has been prepared for submission to your attorney for his approval. No representation or recommendation 
is made by the real estate Broker(s) or their agents or employees as to the legal sufficiency, legal effect, or tax consequences of this Agreement 

· or the transaction involved herein. 

BROKER: 

Fred M. Robinson Name Printed: _________________ _ 

Title: Agent Vice President Title: _____________________ _ 

20300 S. Vermont Ave., Suite 200 1334 S. Central Avenue 
Address Address 

Torrance, CA 90510 Los Angeles, CA 90021 

213/538-3182 213/329-3344 
Telephone Telecopier No. Telephone Telecopier No. 

28. Acceptance. 
28.1 Seller accepts the foregoing offer to purchase the Property and hereby agrees to sell the Property to Buyer on the terms and conditions 

therein specified. 
28.2 Seller acknowledges that Broker(s) has/have been retained to locate a Buyer and is/are the procuring cause of the purchase and sale 

of the Property set forth in this Agreement. In consideration of real estate brokerage service rendered by Broker(s), Seller agrees to pay Broker(s) 

a real estate brokerage fee in a sum equal to _* __ Oia of the Purchase Price (the "Broker's Fee") divided equally in such shares as said Brokers 
shall direct in writing. As is provided in paragrapah 9.1 (o). this Agreement shall serve as an irrevocable instruction to Escrow Holder to pay such 
brokerage fee to Broker(s) out of the proceeds accrUing to the account of Seller at the Closing. 

28.3 Seller acknowledges receipt of a copy hereof and authorizes the Broker(s) to deliver a signed copy to Buyer. 

*per The Seeley Company schedule 

BROKER: SELLER: 

By: _____________ --JDate _____ _ By: _____________ __;Date _____ _ 

Name Printed: _________________ _ Name Printed: _________________ _ 

Title: ______ .;__ ______________ _ Title: ____________________ _ 

Address Address 

Telephone Telecopier No. Telephone Telecopier No. 

PAGES 

For these forms write or call the American Industrial Real Estate Association, 345 South Figuer011 Street, Suite M·1, Los Angeles, 90071. (213) 687-8177 

c Copyriqht 1987-By American Industrial Reel Estate Association. All rights reserYed. 
No p;;r' I th- works may t-ar !p' 01:u ~•• in an · mn w1t"out penniSSion in wnting. 

FORM 727 
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ADDENDUM TO STANDARD OFFER, AGREEMENT AND ESCROW INSTRUCTIONS 
FOR PURCHASE OF REAL ESTATE 

IN CARSON, CALIFORNIA 
DATED AUGUST 22, 1988 

29. ADDITIONAL CONDITIONS 

Not withstanding any other provision of this agreement Buyer 
shall have the right to disapprove any of the "Buyer's 
contingencies" on or before the date which is 30 days after 
the date of this agreement ("THE CONTINGENCY DATE") . In 
addition, Buyer's approval on or before the CONTINGENCY 
DATE of the following shall constitute conditions precedent 
to the performance of each of Buyer's obligations 
hereunder: 

(a) The condition of the Property and any improvements, 
fixtures, appurtenances and equipment located thereon 
or affixed thereto; 

(b) A soils report, obtained at Buyer's sole cost _and 
expense, concerning the Property; 

(c) The results of an investigation conducted by Buyer into 
the nature and extent of laws, rules, regulations and 
ordinances affecting to use and development of the 
Property by Buyer, approvals likely to be imposed by 
governmental agencies in connection with such 
development; and 

(d) The availability of all necessary internal approvals 
to purchase and improve Property. 

The granting of any approval described in this paragraph shall 
be within Buyer's sole and absolute discretion. In the event 
that Buyer shall not deliver to Escrow Holder, within thirty (30) 
days from the date of opening of the Escrow, a statement in 
writing that all of the conditions set forth in this paragraph 
have either been satisfied or waived, then this Agreement and all 
of the obligations of Buyer to Seller in connection with this 
Agreement shall be terminated. The Escrow Holder shall then 
immediately return the Deposit to Buyer, less one-half (1/2), 
title company and Escrow Holder cancellation fees and costs, and 
Buyer and Seller shall execute such instruments and documents as 
may be necessary or appropriate to cancel the Escrow. 

30. PURCHASE PRICE DETERMINATION 

Notwithstanding anything to the contrary contained in 
Paragraph 4. 1, the parties hereto agree that the Purchase 
Price amount set forth in Paragraph 4 .1 is based on the 
representation by Seller to Buyer that the property is a 
parcel of 7.47 acres in area. In the event that Buyer has 
prepared, at its sole cost and expense, a survey of the 
property by a licensed land surveyor or a civil engineer, 
and such survey determines a usable area of the property 
less than 7. 4 7 acres, then the Purchase Price shall be 
adjusted on the basis of value of $26.43 per square foot of 
u~.r-.h ,_ ... -~·_-__ ~--- ___ _ 

31. REPORTS AND MATERIALS 

Seller shall deliver to Buyer, within then ( 10) days of 
opening of the Escrow, copies of all studies, reports, 
information and other material in Seller's possession 
relating to the condition of the property or of potential 
benefit to Buyer in Buyer's evaluation of the property, 
including without limitation all soils reports, toxic and 

ous substance reports and studies, and surveys. 

Initials 
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32. ASSESSMENTS 

Seller shall pay all assessments relating to the property 
prior to the close of the Escrow. 

33. ASSIGNMENT 

Buyer shall have the right to assign this Agreement and all 
of Buyer's rights hereunder, without Seller's prior consent, 
provided that the assignee assumes all obligations of Buyer 
under this Agreement. 

34. HAZARDOUS SUBSTANCES 

Seller herby agrees to indemnify, hold harmless and defend 
(by counsel reasonably satisfactory to Buyer) Buyer, its 
directors, officers, employees, agents, successors, and 
assignees from and against any and all claims, losses, 
damages, liabilities, fines, penalties' charges, 
administrative and judicial proceedin~s and orders, 
judgements, enforcement actions of any k1nd, and all costs 
and expenses incurred therewith, arising out of (a) the 
presence on or under the Property of any Hazardous 
Substances, or any releases or discharges of any Hazardous 
Substances, on or under the property, or (b) an¥ activity 
carried on or undertaken on or off the Property pr1or to the 
Closing, whether by Seller or any predecessor in title, or 
any employees, agents, contractors ·of Seller or any 
predecessor in title, in connection with the handling, 
treatment, removal, storage, decontamination, clean-up, 
transport or disposal of any Hazardous Substances located on 
or under the Property. 

35. CANCELLATION OF ESCROW 

(a) In the event that the Closing does not occur .. at the 
time and in the manner provided in this Agreement, due 
to the material failure of Buyer to comply with its 
obligations under this Agreement, Seller shall have the 
right to cancel the Escrow by written notice to the 
Escrow Holder, and upon such cancellation all· costs of 
the Escrow and all title company cancellation fees 
shall be paid by Buyer. 

(b) In the event that the Closing does not occur at the 
time and in the manner provided in this Agreement due 
to the material failure of Seller to comply with its 
obligations under this Agreement, Buyer shall have the 
right to cancel the Escrow by written notice to the 
Escrow Holder, and upon such cancellation all costs of 
the Escrow and all title company cancellation fees 
shall be paid by Seller. 

BUYER 

BY~ 
----~----~~--~-

DATE: __ ~~----~~~--------------

SELLER 

BY: -------------------------------------
DATE: ____________________________ ___ 

. 'i 



~,..QCA·COLA BOTTLING COMPANY OF LOS ANGELES • 1334 SOUTH CENTRAL AVENUE. LOS ANGELES. c;. ~~c2· • :·: --"·~ -::';:= 

Drexel Chapman September 2, 1988 
The Seeley Company 
20300 Vermont Avenue, Suite 200 
Torrance, California 90510 

Re: 19899 Pacific Gateway Drive, Los Angeles - "The Property" 

Dear Drexel: 

In Response to the letter from Mr. F. Ronald Rader dated August 
29, 1989 ("New Offer") following are the revised business points 
under which the Coca-Cola Bottling Company of Los Angeles (CCLA) 
would be willing to enter into a Purchase and Sale agreement on 
The Property. 

1. Purchase price to be $9,075,000. 

2. Payment of the purchase price shall be as follows: 

a. $150,000 to be deposited in escrow upon execution of a 
purchase contract. After the contingency period 
expl.res, the deposit would become non-refundable, if 
CCLA removes the contingencies. 

b. Liquidated damages After· the expiration of the 
contingency period, the $150,000 deposited by CCLA 
into escrow would constitute liquidated damages in the 
event of default by CCLA. 

c. Balance of purchase price to be cash upon close of 
escrow. 

3. Closing to be 45 days after receipt of mutually agreed upon 
and signed escrow instructions by both buyer and seller. 

4. Contingency Period to be 30 days after receipt of mutually 
agreed to and signed escrow instructions .. 

. " 

5. Closing costs would be in accordance with custom in Southern 
California, except that CCLA will pay the difference in the 
cost between an ALTA and CLTA title insurance policy. 

If the aqove terms are acceptable to Maurices, please let me know 
and a formal purchase contract will be prepared. 

Sincerely, 

en~~~ .. 
Dire~~r Operations Planning 
CCLA 

002 00059 



FIRST AMENDMENT TO 
AGREEMENT FOR PURCHASE 

AND SALE OF PROPERTY AND 
ESCROW INSTRUCTIONS 

This First Amendment to Agreement for Purchase and 
Sale of Property and Escrow Instructions (this "Amendment") 
is made and entered into as of October 21, 1988, by and be­
tween AMCENA PROPERTIES, INC., a California corporation 
("Seller"), COCA-COLA BOTTLING COMPANY OF LOS ANGELES, a 
Delaware corporation ("Purchaser") and COMMERCE ESCROW 
COMPANY, a California corporation ("Escrow Agent"). 

RECITALS 

A. Seller and Purchaser have previously entered 
into that certain Agreement for Purchase and Sale of Property 
and Escrow Instructions (the "Purchase Agreement") dated as 
of September 23, 1988, for the sale of certain real property 
located at 19899 Pacific Gateway Drive in the City of Los 
Angeles, county of Los Angeles, State of California, and more 
particularly described in the Purchase Agreement (the "Pro­
perty"). Capitalized terms used and not otherwise defined -
herein shall have the meanings set forth in the Purchase 
Agreement. 

B. In connection with Purchaser's environmental 
assessment of the Property, Purchaser has-received certain 
reports (''Preliminary Environmental Assessments") from its 
environmental consultants, Stoney-Miller Consultants, Inc. 
and Drucker Health & Safety Management, Inc., indicating the 
presence of asbestos and subsurface petroleum hydrocarbons on 
the Property. In light of such preliminary findings, Pur­
chaser requires additional time to complete the environmental 
assessment of the Property. 

c. Purchaser has received that certain Preliminary 
Title Report No. 86-33747-20 covering the Property, issued by 
Commonwealth Land Title Company and dated as of September 14, 
1988 (the ''Title Report"), together with copies of all re­
corded instruments referenced therein. Purchaser requires 
additional time to complete its assessment of the impact of 
the various exceptions listed in the Title Report (including 
without limitation, recorded restrictions as to required set­
backs, easements and other restrictions upon future building) 
upon Purchaser's proposed improvement plans for the Property. 

-1-
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D. Section 8.1 of the Purchase Agreement contains 
certain Contingency Periods within which Purchaser must either 
approve or waive certain Contingency Matters, including with­
out limitation environmental and title matters relating to 
the Property. Seller and Purchaser desire to extend certain 
of such Contingency Periods for one additional 30-day period 
to enable Purchaser to complete the assessment of the Property 
and all Contingency Matters. 

NOW, THEREFORE, in consideration of the foregoing, 
and for other valuable consideration, the receipt and suf­
ficiency of which are hereby acknowledged, Seller, Purchaser 
and Escrow Agent hereby agree as follows: 

1. Contingency Matters. Each of the Contingency 
Periods set forth in Sections 8.1(a), 8.1(b), 8.1(d) and 
8.1(e) shall be extended for an additional 30 days, or until 
November 23, 1988. As of the_ date hereof, Purchaser has ap­
proved of the Contingency Matter set forth in Section 8.1(c). 
As of the date hereof, Purchaser has not approved or waived 
any of the Contingency Matters set forth in sections 8.1(a), 
8.1(b), 8.1(d) or 8.1(e). With respect to the Contingency 
Matters set forth in Sections 8.1(a) and 8.1(d), Purchaser 
requires the additional 30-day period in order to evaluate _ 
the condition of the soils and presence of hazardous materials 
contamination as disclosed in the Preliminary Environmental 
Assessments. With respect to the Contingency Matter set forth 
in Section 8.1(b), Purchaser requires the additional 30-day 
period in order to evaluate the title exceptions listed as 
Item Nos. 2, 3, s, 10 and 11 in the Title Report, which impose 
restrictions on future building upon the Property that may 
interfere with Purchaser's intended use of the Property. 
With respect to the Contingency Matter set forth in Section 
8.1(e), Purchaser's Board of Dire9tors will not approve the 
entry of Purchaser into the Purchase Agreement and the trans­
actions contemplated thereby unless and until Purchaser ~s 
able to approve of all Contir.gency Matters in Sections 8.1(a), 
8.1(b), 8.1(c), 8.1(d) and 8.1(e). 

2. Close of Escrow. As a result of the extension 
of Contingency Periods set forth in Section 1, above, the 
Close of Escrow shall be extended for an additional 30 days 
to December 7, 1988, subject to the satisfaction or waiver of 
all conditions to the Close of Escrow set forth in the Pur­
chase Agreement. This 30-day extension of the Close of Escrow 
is made pursuant to section 6.1.1 of the Purchase Agreement, 
and Escrow Agent hereby acknowledges receipt of Purchaser's 
$75,000 earnest money deposit into escrow in accordance with 
Section 6.1.1. 

-2-
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3. Preliminary Title Report. The term "Preliminary 
Title Report" defined in Section 9 of the Purchase Agreement 
is hereby amended to mean the "Title Report" as defined in 
Recital C of this Amendment. 

4. Counterparts. This Amendment may be executed 
and delivered in any number of counterparts, each of which, 
when executed and delivered, shall be an original, and all of 
which, taken together, shall be deemed to be one and the same 
instrument. 

5. Full Force and Effect. Except as modified by 
this Amendment, the Purchase Agreement shall remain unmodified 
and in full force and effect. 

This Amendment is made and executed as of the date 
first above written. 

SELLER: 

AMCENA PROPERTIES, INC., a Californ,/co~~a;i: 
By .r::~·"- 1 I . Lt-

1/~·.:. .. _ f/ltJL ERt.J/.:2.. 
(Print Name and Title) 

\ ' i' -::::.. \ 
By __ ~-~\~L~~v~-~'\F~·~~·~·i\~~~~~~4_~~--~v~~~}~-------

.', , (P~ln~ ·N.am~-~~n1 :Tf~1ef(r<·b~/ 

PURCHASER: 

COCA-COLA BOTTLING COMPANY OF 
LOS ANGELES, a Delaware 
corporation· 

By;~~~~ 
1/i( e- £rd ,J~ 

(Print Name and Title) 

-3-
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C/A017501K.J4 

ESCROW AGENT: 

COMMERCE ESCROW COMPANY, a 
California corporation 

By ____________________________ ___ 

(Print Name and Title) 

-4-
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SECOND AMENDMENT TO 
AGREEMENT FOR PURCHASE 

AND SALE OF PROPERTY AND 
ESCROW INSTRUCTIONS 

This Second Amendment to Agreement for Purchase 
and Sale of Property and Escrow Instructions (this 
"Amendment") is made and entered into as of December 14, 
1988, by and between AMCENA PROPERTIES, INC., a California 
corporation ("Seller"), COCA-COLA BOTTLING COMPANY OF LOS 
ANGELES, a Delaware corporation ("Purchaser"). 

RECITALS 

A. Seller and Purchaser have previously entered 
into that certain Agreement for Purchase and Sale of Property 
and Escrow Instructions dated as of September 23, 1988, as 
amended by that certain First Amendment to Agreement for 
Purchase and Sale and Escrow Instructions dated as of October 
21, 1988 (collectively, the "Purchase Agreement") for the 
sale of certain real property located at 19899 Pacific 
Gateway Drive in the ·city of Los Angeles, County of Los 
Angeles, State of California and more particularly described 
in the Purchase Agreement (the "Property"). Capitalized 
terms used and not otherwise defined herein shall have the 
meanings set forth in the Purchase Agreement. 

B. As part of its environmental assessment of 
the Property pursuant to the Purchase Agreement, Purchaser 
retained Stoney-Miller Consultants, Inc. ("Stoney-Miller") to 
evaluate the environmental aspects of the Property. In a 
report dated November 16, 1988, Stoney-Miller concluded that 
the area of the Property outside the perimeter of the 
building is contaminated with hazardous substances which 
requires remediation. 

c. Purchaser and Seller desire to make 
arrangements for the remediation of hazardous substances on 
the Property and to provide for response action needed to 
clean-up the Property. 

NOW, THEREFORE, in consideration of the foregoing 
and for other valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Seller and 
Purchaser hereby agree as follows: 

1. Approval of Contingency Matters. 

As of the date hereof, Purchaser hereby 
approves of all of the contingency matters. 

0 0 ~: c 0 1 .~. 9 



2. Response Costs - Outside of Building 
Perimeter. 

2.1 Upon the close of escrow, Seller will pay 
the Purchaser the sum of $300,000.00 as and for response 
costs to remediate and remove hazardous and/or toxic 
substances or materials ("Hazardous Substances") found on the 
portion of the Property outside the perimeter of the 
building. The sum of $300,000.00 is full and final 
satisfaction and in full settlement as to any liablity on the 
part of the Seller to Purchaser as to any Hazardous 
Substances found or which may be found in that portion of the 
Property outside of the perimeter of the building. Upon 
payment of said sum, the Seller shall have no further 
liability to the Purchaser for any further costs of response 
for any Hazardous Substances found on the Property outside 
the perimeter of the building._ 

2.2 The Purchaser will proceed with 
remediation of the Hazardous Substances in the soil outside 
the perimeter of the existing structure which have been 
identified in the Stoney-Miller report dated November 16, 
1988 (the "Stoney-Miller Report"). If and to the extent that 
Seller's payment of $300,000 to Purchaser as hereinabove 
provided shall be insufficient to pay the full amount of the 
response costs required to remediate and remove such 
Hazardous Substances, Purchaser agrees to be responsible for 
and to pay all additional sums required and to indemnify and 
hold harmless Seller from any liability therefor. 

2.3 The Seller and the Purchaser shall have 
the right to prosecute any claims against any parties 
responsible for the presence of Hazardous Substances outside 
the perimeter of the building to recover damages and other 
available remedies in respect of the Hazardous Substances ,in 
soil under such portion of the Property which has been 
identified in the Stoney-Miller Report. Any action initiated 
by either party may be joined in by the other. The Seller 
and the Purchaser shall each have the right, to the extent 
allowed by applicable law, to recover from the defendants in 
any such action, in addition to damages and other remedies 
allowable, their respective costs of litigation, including 
court costs, attorneys' fees and expenses. To the extent 
necessary to allow the Seller to bring or join in any such 
action, the Purchaser shall assign to the Seller its rights 
as owner of the Property, but only with respect to the first 
$300,000.00 of liability which is established in all such 
actions. As between the Purchaser and the Seller, the first 
$300,000.00 (plus recoverable costs of litigation incurred by 
Seller) recovered in any and all such actions shall be 
assigned to, and recoverable by, the Seller,. in reimbursement 
of its payment to the Purchaser pursuant to paragraph 2.1. 
The entire balance of amounts recovered in any and all such 
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actions, together with any other injunctive or other remedies 
ordered in any such actions, shall be the property of the 
Purchaser. 

3. Indemnity for Response Costs - Within Building 
Perimeter. 

3.1 Should the Purchaser demolish the 
building and discover the presence of Hazardous Substances in 
the soil within the building's perimeter, the Seller does 
hereby agree to reimburse and indemnify the Purchaser for the 
necessary response costs it actually incurs in removal, 
remediation or other response with respect to such Hazardous 
Substances, up to but not exceeding $300,000.00. Payments to 
Purchaser hereunder for response costs shall be made promptly 
upon presentation to Seller of receipted invoices or other 
evidence of payment by Purchaser of such response costs. 
This indemnity is in full satisfaction of any and all 
liability on the part of the Seller for any Hazardous 
Substances which may be found within the perimeter of the 
building. Seller shall not be liable to Purchaser for any 
response costs for any Hazardous Substances within the 
perimeter of the building that exceed $300,000.00. If and t~ 
the extent that Seller's reimbursement to Purchaser for 
response costs as hereinabove provided shall be insufficient 
to pay the full amount of the response costs required to 
remediate and remove such Hazardous Substances, Purchaser 
agrees to be responsible for and to pay all additional sums 
required and to indemnify and hold harmless Seller from any 
liability therefor. 

3.2 The Seller and the Purchaser shall have 
the right to prosecute any claims against any parties 
responsible for the presence of Hazardous Substances in the 
soil within the building's perimeter, to recover damages and 
other available remed~es in respect thereof. Any action 
initiated by either party may be joined in by the other. The 
Seller and the Purchaser shall each have the right, to the 
-extent allowed by applicable law, to recover from the 
defendants in any such action, in addition to damages and 
other remedies allowable, their respective costs of 
litigation, including court costs, attorneys' fees and 
expenses. To the extent necessary to allow the Seller to 
bring or join in any such action, the Purchaser shall assign 
to the Seller its rights as owner of the Property, but only 
with respect to the costs actually reimbursed by the Seller 
pursuant to paragraph 3.1. As between the Purchaser and the 
Seller, the first sums recovered in any and all such actions 
shall be assigned to, and recoverable by, the Seller, to the 
extent of, and in reimbursement of, any costs actually 
reimbursed by the Seller pursuant to paragraph 3.1 (plus 
recoverable costs of litigation incurred by Seller). The 
entire balance of amounts recovered in any and all such 
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actions, together with any injunctive or other remedies 
ordered in any such actions, shall be the property of the 
Purchaser. 

3.3 The Purchaser's right to make a claim for 
indemnification under this Agreement for response costs 
incurred in remediating the area within the perimeter of the 
building will expire and cease to exist if it is not made in 
writing, within nine (9) months from the date the Purchaser 
obtains a permit from the appropriate governmental authority 
to demolish the existing building or within eighteen (18) 
months from the date of closing, whichever date is earlier. 
The Seller shall not be liable for and is not requiied to 
indemnify the Purchaser for any claims made after the time 
period described above. 

This Amendment is made and executed as of the 
date first-above written. 

SELLER: 

AMCENA PROPERTIES, INC., 
a California corporation 

By: 

PURCHASER: 

COCA-COLA BOTTLING COMPANY OF 
LOS ANGELES, a 
corporati 

By: 
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SHEA & Gor:LD 

1800 AVENUE OF THE STARS-SUITE 500 

LOS ANGELES CALIFORNIA 90067 

TELEX -310 498-2597 

CABLE SI-IEGOU 

... EL..ECOPIEF1 '2'3, 553-4647 

WF11TEF1 S 01F1ECT LINE 

(213)· 284-7549 

December 16, 1988 

BY MESSENGER 

Mr. Matt Fanoe 
Director of Operations 
Coca-Cola Bottling Company of Los Angeles 
1334 South Central Avenue 
Los Angeles, CA 90021 

Re: 19899 Pacific Gateway Drive 

Dear Mr. Fanoe: 

Pursuant to the request of your attorney, Robert 
Williams, we are enclosin~ herewith five copies of the Second 
Amendment to the Agreement and Escrow Instructions respecting 
the sale of the above-referenced property to Coca-Cola. A 
counterpart of this Second Amendment is being signed by 
Amcena and an executed copy will be deposited in the Escrow. 
I would request that you sign and return four copies to me 
and I will arrange to have a sj,gned copy deposit~d in the 
Escrow and a copy executed by Amcena delivered to your 
counsel. 

A copy of this letter and an copy of the enclosure 
is being concurrently delivered to your counsel. 

DMH:mk 
Enclosures 

Sincerely, 

'-· 

DANIEL M. HERSCHER 

cc: Robert E. Williams, Esq. (w/enc.) 

NEW YORK, NEW YORK WASHINGTON. 0 C MIAMI FLORIOA BRADENTON Fl.ORIDA 

(A PARTNERSI-IIP INCLUDING £:~RQj;"=:SS'O"'AL CORPORATIONS) 

(~ 0 0 '1 6 
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SECOND AMENDMENT TO 
AGREEMENT FOR PURCHASE 

AND SALE OF PROPERTY AND 
ESCROW INSTRUCTIONS 

This Second Amendment to Agreement for Purchase 
and Sale of Property and Escrow Instructions (this 
"Amendment") is made and entered into as of December 14, 
1988, by and between AMCENA PROPERTIES, INC., a California 
corporation ("Seller"), COCA-COLA BOTTLING COMPANY OF LOS 
ANGELES, a Delaware corporation ("Purchaser"). 

RECITALS 

A. Seller and Purchaser have previously entered 
into that certain Agreement for Purchase and Sale of Property 
and Escrow Instructions dated as of September 23, 1988, as 
amended by that certain First Amendment to Agreement for 
Purchase and Sale and Escrow Instructions dated as of October 
21, 1988 (collectively, the "Purchase Agreement") for the 
sale of certain real property located at 19899 Pacific 
Gateway Drive in the tity of Los Angeles, County of Los 
Angeles, State of California and more particularly described 
in the Purchase Agreement (the "Property"). Capitalized 
terms used and not otherwise defined herein shall have the 
meanings set forth in the Purchase Agreement. 

B. As part of its environmental assessment of 
the Property pursuant to the Purchase Agreement, Purchaser 
retained Stoney-Miller Consultants, Inc. ("Stoney-Miller") to 
evaluate the environmental aspects of the Property. In a 
report dated November 16, 1988, Stoney-Miller concluded that 
the area of the Property outside the perimeter of the 
building is contaminated with hazardous substances which 
requires remediation. 

c. Purchaser and Seller desire to make 
arrangements for the remediation of hazardous substances on 
the Property and to provide for response action needed to 

_clean-up the Property. - -

NOW, THEREFORE, in consideration of the foregoing 
and for other valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, Seller and 
Purchaser hereby agree as follows: 

1. Aoproval of Contingency Matters. 

As of the date hereof, Purchaser hereby 
approves of all of the contingency matters. 
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2. Response Costs - Outside of Building 
Perimeter. 

2.1_ Upon the close of escrow, Seller will pay 
the Purchaser the sum of $300,000.00 as and for response 
costs to remediate and remove hazardous and/or toxic 
substances or materials ("Hazardous Substances") founc on the 
portion of the Property outside the perimeter of the 
building. The sum of $300,000.00 is full and final 
satisfaction and in full settlement as to any liablity on the 
part of the Seller to Purchaser as to any Hazardous 
Substances found or which may be found in that portion of the 
Property outside of the perimeter of the building. Upon 
payment of said sum, the Seller shall have no further 
liability to the Purchaser for any further costs of response 
for any Hazardous Substances found on the Property outside 
the perimeter of the building. 

2.2 The Purchaser will proceed with 
remediation of the Hazardous Substances in the soil outside 
the perimeter of the existing structure which have been 
identified in the Stoney-Miller report dated November 16, 
1988 (the "Stoney-Miller Report"). If and to the extent that __ 
Seller's payment of $300,000 to Purchaser as hereinabove 
provided shall be insufficient to pay the full amount of the 
response costs required to remepiate and remove such 
Hazardous Substances, Purchaser agrees to be responsible for 
and to pay all additional sums required and.to indemnify and 
hold harmless Seller from any liability therefor. 

2.3 The Seller and the Purchaser shall have 
the right to prosecute any claims against any parties 
responsible for the presence of Hazardous Substances outside 
the perimeter of the building to recover damages and other 
available remedies in respect of the Hazardous Substances in 
soil under such portion of the Property which has been 
identified in the Stoney-Miller Report. Any action initiated 
by either party may be joined in by ~he other. The Seller 
and the Purchaser shall each have the right, to the extent 
allowed by applicable law, to recover from the defendants in 
any such action, in addition to damages and other remedies 
allowable~ their respective costs of litigation, including 
court costs, attorneys' fees and expenses. To the extent 
necessary to allow the Seller to bring or join in any such 
action, the Purchaser shall assign to the Seller its rights 
as owner of the Property, but only with respect to the first 
$300,000.00 of liability which is established in all such 
actions·. As between the Purchaser and the Seller, the first 
$300,000.00 (plus recoverable costs of litigation incurred by 
Seller) recovered in any and all such actions shall be 
assigned to, and recoverable by, the Seller, in reimbursement 
of its payment to the Purchaser pursuant to paragraph 2.1. 
The entire balance of amounts recovered in any and all such 
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actions, together with any other injunctive or other remedies 
ordered in any such actions, shall be the property of the 
Purchaser. 

3. Indemnity for Response Costs - Within Building 
Perimeter. 

3.1 Should the Purchaser demolish the 
building and discover the presence of Hazardous Substances in 
the soil within the building's perimeter, the Seller does 
hereby agree to reimburse and indemnify the Purchaser for the 
necessary response costs it actually incurs in removal, 
remediation or other response with respect to such Hazardous 
Substances, up to but not exceeding $300,000.00. Payments to 
Purchaser hereunder for response costs shall be made promptly 
upon presentation to Seller of receipted invoices or other 
evidence of payment by Purchaser of such response costs. 
This indemnity is in full satisfaction of any and all 
liability on the part of the Seller for any Hazardous 
Substances which may be found within the-perimeter of the 
building. Seller shall not be liable to Purchaser for any 
response costs for any Hazardous Substances within the 
perimeter of the building that exceed $300,000.00. If and to 
the extent that Seller's reimbursement to Purchaser for 
response costs as hereinabove provided shall be insufficien~ 
to pay the full amount of the response costs required to 
remediate and remove such Hazardous Substances, Purchaser 
agrees to be responsible for and to pay all additional sums 
required and to indemnify and hold .. barmless Seller from any 
liability therefor. · 

3.2 The Seller and the Purchaser shall have 
the right to prosecute any claims against any parties 
responsible for the presence of Hazardous Substances i~'~he 
soil within the building's perimeter, tc recover damages and 
other available remedies in res~ect thereof. Any action 
initiated by either party may be joined in by the other. The 
Seller and the Purchaser shall each have the right, to the 
extent allowed by applicable law, to recover from the 
defendants in any such action, in addition to damages and 
other remedies allowable, their respective costs of 
litigation, including court cos~s, attorneys' fees and 
expenses. To the extent necessary to allow the Seller to 
bring or join in any such action, the Purchaser shall assign 
to the Seller its rights as owner of the Property, but only 
with respect to the costs actually reimbursed by the Seller 
pursuant to paragraph 3.1. As between the Purchaser and the 
Seller, the first sums recove~ed in any and all such actions 
shall be assigned to, and recoverable by, the Seller, to the 
extent of, and in reimbursement of; any costs actually 
reimbursed by the Seller pursuant to paragraph 3.1 (plus 
recoverable costs of litigation incurred by Seller). The 
entire balance of amounts recovered in any and all such -
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actions, together with any injunctive or other remedies 
ordered in any such actions, shall be the property of the 
Purchaser. 

3.3 The Purchaser's right to make a claim for 
indemnification under this Agreement for response costs 
incurred in remediating the area within the perimeter of the 
building will expire and cease to exist if it is not made in 
writing, within nine (9) months from the date the Purchaser 
obtains a permit from the appropriate governmental authority 
to demolish the ex.isting building or within eightee~ (18) 
months from the date of closing, whichever date is earlier. 
The Seller shall not be liable for and is not required to 
indemnify the Purchaser for any claims made after the time 
period described above. 

This Amendment is made and executed as of the 
date first-above written. 

SELLER: 

AMCENA PROPERTIES, INC., 
a California corporation 

By: 

PURCHASER: 

COCA-COLA BOTTLING COMPANY OF 
LOS ANGELES, 
corporat' n 

By: 
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ALTA OWNER 1 S POLICY 

ISSUED BY 

COMMONWEALTH LAND TITLE INSURANCE COMPANY 

PHILADELPHIA, PENNSYLVANIA 

SCHEDULE A 

Policy/File Number: 86-33747-20 

Amount of Insurance: $9,200,000.00 
Premium: $10,864.50 
Date of Policy: December 20, 1988 at 2:01p.m. 

1. Name of Insured: 

COCA-COLA BOTTLING COMPANY OF LOS ANGELES, a Delaware corporation 

2. The estate or interest in the land described herein and which is covered 
by this policy is: 

a fee 

3. The estate or interest referred to herein is at Date of Policy vested in: 

COCA-COLA-BOTTLING COMPANY OF LOS ANGELES, a Delaware corporation 

4. The land referred to in this policy is situated in the County of Los 
Angeles, State of California, and is more particularly described in 
Exhibit "A" attached hereto and made a part hereof. 
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EXHIBIT "A" 

The land referred to in this policy is situated in the County of Los Angeles, 
State of California, and is more particularly described as follows: 

Parcel C, as shown on 11 Parcel Map - L.A. No. 3041", in the County of Los 
Angeles, State of California, as filed in Book 61, at Pages 81 and 82, of Parcel 
Maps, in the office of the County Recorder of said County. 

002 C0030 



86-33747 

SCHEDULE B 

THIS POLICY DOES NOT INSURE AGAINST LOSS OR DAMAGE BY REASON OF THE FOLLOWING: 

1. Second installment general and special taxes for the fiscal year 
1988-1989, in the amount of·$28,244.32. 

Code: 
Parcel: 

I 

51.0 
7351-34-57 

1a. The lien of supplemental taxes, if any, assessed pursuant to the provi­
sions of Chapter 3.5 (commencing with Section 75) of the Revenue and Taxation 
Code of the State of California. 

2. A Covenant and Agreement, executed by CC&F Western Development Company, 
Inc., in favor of the City of Los Angeles, and recorded January 24, 1975 as 
Instrument No. 2983 in Book M-4902 Page 374, Official Records. -

Said Covenant and Agreement, among other things, provides for the following: 

Said first party covenants and agrees to and with said City of Los Angeles to 
submit four copies of a plot plan over that above described property to the 
Fire Department for approval and review, prior to the issuance of building 
permits. 

This covenant and agreement shall run with the land and be binding upon any 
future owners, enc·umbrancers, their successors, heirs or assignees, and shall 
continue in effect unless otherwide released by authority of the Fire 
Department of the City of Los Angeles. 

3. A Covenant and Agreement, executed by CC&F Western Development Company, 
Inc., in favor of the City of Los Angeles, and recorded January 24, 1975 as 
Instrument No. 2984 in Book M-84902 Page 367, Official Records • 

... 
Said Covenant and Agreement, among other things, provides for the following: 

Said first party covenants and agrees to and with said City of Los Angeles to 
sumbit four copies of a parking area and driveway plan over the above 
described property to the appropriate district office of the Bureau of 
Engineering for approval and for coordination and review of the Traffic 
Department and the Department of Building and Safety, prior to the issuance of 
building permits. ' 

This covenant and~ agreement shall run with the land and be .binding upon any 
future owners, encumbrancers, their successors, heirs or assignees, and shall 
continue in effect unless otherwise released by authority of the Bureau of 
Engineering of the City of Los Angeles. 

002 r- :' 0 ~ 1 
... .._J _J ......, ' 

I 

I 

I 
! 
\ 



86-33747 

4. Covenants, conditions and restrictions (deleting therefrom any restric­
tions based on race, color or creed), as provided in a document recorded March 
28, 1975 as Instrument No. 3857, Official Records. 

Said covenants, conditions and restrictions provide that a violation thereof 
shall not defeat or render invalid the lien of any mortgage or deed of trust 
made in good faith and for value. 

Said covenants, conditions and restrictions were purportedly modified by an 
instrument recorded September 26, 1975 as Instrument No. 684, in Book M-5124 
Page 766; September 26, 1975 as Instrument No. 690 in Book M-5124 Page 813, 
Official Records; June 14, 1977 as Instrument No. 77-621940, Official Records 
and June 14, 1977 as Instrument No. 77-621943, Official Records. 

· 5. A Covenant and Agreement, executed by c.c & F. Western Development Co., 
Inc., in favor of the City of Los Angeles, and recorded September 23, 1975 as 
Instrument No. 3724 in Book M-5121 Page 343, Official Records. 

Said Covenant and Agreement, among other things, provides for the following: ~ 

In consideration of the issuance by the City of Los Angeles of a Building per­
mit for the construction of an oversized building of said property, we do 
hereby covenant and agree to and with said City, pursuant to Section 91.0506 
(K) of the Los Angeles Municipal Code, to ~aintian on said property, a yard of 
60 feet in width, unobstructed from ground to sky, as shown on the attached 
plot plan. 

This covenant and agreement" shall run with the land and shall be binding upon 
ourselves, any future owners encumbrancers, their successors, heirs or 
assignees and shall continue in effect so long as said oversized building 
shall remain thereon and-unless otherwise rel-eased by authority of the 
Superintendent of Building of the City of Los Angeles. 

6. An easement for railroad, transportation and community purposes and inci­
dental purposes in favor of Southern Pacific Transportation Company~ a 
Delaware corporation, as provided in a document recorded March 2, 1976 as 
Instrument No. 561, Official Records. 

Affects: that portion of said land described as follows: 

That certain real property situated in the City of Los Angeles, County of Los 
Angeles, State~of CalJfornia said property being that portion of the following 
described strip of l~nd which lies within Lot 1 as said Lot is shown on that 
certain map entitled;"Tract No. 32036" recorded in Book 851 Pages 12, 13 and 
14, Official Records of said County, being more particularly described as a 
strip of land 25 feet in width lying 10 feet Westerly and 15 feet Easterly of 
the portion of the following described line which lies within said Lot 1. 

Beginning at the point of intersection of the Northerly line of said Lot 1 
with a line parallel with and perpendicularly distant 15.00 feet Easterly of 
the Westerly line of said Lots 1 and 6; thence from said point of beginning 
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Southerly along said parallel line South oo 04' 36" East 335.00 feet to the 
true point of beginning of the property herein described: 

Thence from said true point of beginning and continuing on said parallel line 
South 0° 04' 36" East 1932.76 feet; thence tangent to the preceding course in 
the arc of a curve to the left having a radius of 3a5.24 feet a central angle 
of ao 57' 55" an arc distance of 60.2a feet; thence non-tangent to the pre­
ceding curve South 10° 59' 47" East a7.96 feet; thence non-tangent to the pre­
ceding course from a tangent which bears South go 02' 31" East Southerly on the 
arc of a curve to the right having a radius of 338.27 feet and a central angle 
of 13° 3a' 41" an arc length of 8056 feet to the Southerly line of said Lot 6; 
thence continuing on said 33a.27 foot radius curve through a central angle of 
78° 54' 46" an arc length of 465.a9 feet; thence tangent to the preceding 
curve South a3o 30' 56" West 50.00 feet to an intersection with a line 
parallel with and perpendicularly distant 15.00 feet Northerly of the 
Southerly line of Lot 12 as said Southerly line is shown on that certain map 
entitled Tract No. 4671 recorded in Book 56 at Pages 30 and 31, Official 
Records of said County; thence Westerly along said parallel line South ago 52' 
56" West 4a.oo feet; thence tangent to the preceding course on the arc of a 
curve to the right having a radius of 33a.27 feet a central angle of 52° 52' 

.48" an arc distance of 312.20 feet to the Westerly line of said Lot 12, said 
property being contiguous at its Southerly tenminus of the Northerly line of 
said Lot 6. 

NOTE: That portion of the above described line which lies Northerly of the 
Southerly tenminus of the course South 10° 59' 47" East a7.96 feet is not 
necessarily centerline of the proposed tract. 

7. An easement for railroad, trasnportation, communication etc. and inciden­
tal purposes in favor of C C & F Willowdale Western Properties, as provided in 
a document recorded August 17, 1976 as Instrument No. 60, Official Records. 

Affects: as descriped therein 

a. An easement for railroad drill track, spur track, transportation, com­
munication, stonm drainage and related purposes and incidental purposes in 
favor of Amoco Chemicals Corporation, a Delaware corporation, as provided in a 
document recorded August 30, 1979 as Instrument No. 79-965941, Official 
Records. 

Affects: a strip of Jand 30 feet in width lying 15 feet on the West side and 
15 feet on the East s1de of the following described line which lies within 
said Parcel A, 30 feet in width lying 15 feet on each side of the following 
described line which lies within said 100 foot right-of-way and 25 feet in 
width lying 10 feet to the right of and 15 feet to the left, in the direction 
of traverse, of said following described line which lies within said Parcel B, 
said Parcel C and said Lot 6 and 30 feet in width lying 15 feet on each side 
of the Easterly 460.03 feet of that portion of said following described line 
which lies within said Lot 12 and said Lot 13 and lying 15 feet right and 11 
feet left in the direction of traverse of the Westerly 293.04 feet of said 

002 



86-33747 

following described 11ne wh1ch l1es within the above-ment1oned Lot 12 and Lot 
13; said line being more particularly described as follows: 

Beginning at the point of intersection of the Northerly line of said Parcel A 
of said Parcel Map L.A. No. 3041, with a line parallel with and perpen­
dicularly distant 15.00 feet Easterly of the Westerly line of said Parcel A, 
sa1d Parcel B of sa1d Parcel Map L.A. No. 3463, sa1d Parcel C of said Parcel 
Map L.A. No. 3041 and said Lot 6 of said Tract No. 32036; thence from said 
Point of Beginning Southerly along sa1d parallel 11ne South 0° 04' 36" East 
2267.76 feet; thence tangent to the preced1ng course on the arc of a curve to 
the left hav1ng a rad1us of 385.24 feet a central angle of ao 57' 55" an arc 
distance of 60.28 feet; thence non-tangent to the preced1ng course South 10° 
59' 47" East 87.96 feet; thence non-tangent to the preceding course from a 
tangent wh1ch bears South 0° 02' 31" East Southerly on the arc of a curve to 
the r1ght having a rad1us of 338.27 feet a central angle of 92° 33' 27" an arc 
d1stance of 546.45 feet; thence tangent to the preced1ng curve South 83° 30' 
56" West 50.00 feet to an 1ntersect1on w1th a 11ne parallel w1th and perpen­
d1cularly d1stant 15.00 feet Northerly of the Southerly 11ne of sa1d Lot 12; 
thence Westerly along sa1d parallel 11ne South 89° 52' 56" West 48.00 feet~ 
thence tangent to the preced1ng course on the arc of a curve to the r1ght 
having a rad1us of 338.27 feet a central angle of 49° 38' 05" an arc distance 
of 293.04 feet to the Easterly 11ne of an easement for street purposes as 
described in Instrument No. 3338, recorded October 1, 1971 1n Book D-5211 Page 
313 of Deeds, Off1cial Records of said County, and the tenm1nus of the herein 
described strip, said easement being cont1guous at its Northerly term1nus with 
the Northerly 11ne of said Parcel A of sa1d Parcel Map L.A. No. 3041 and at 
its Westerly tenminus w1th sa1d Easterly line of sa1d Easement for street pur­
poses. 

EXCEPTING therefrom that portion which lies within the Southerly 4.00 feet of 
said Lot 12. 

9. A Covenant and Agreement, executed by Amcena Properties, Inc., in favor 
of the City of Los Angeles, and recorded January 9, 1986 as Instrument No. 
86-031432, Off1cial Records. 

Said Covenant and Agreement, among other th1ngs, provides for the follow1ng: 

"We do hereby covenant and agree to and with sa1d C1ty to ma1nta1n a yard of 
30 feet in width along the full common property 11ne (our North property 
line). 

i 

Th1s covenant and ag~eement shall run with the land and be bind1ng upon any 
future owners,. encumbrancers, their successors, heirs or assignees, and shall 
continue in effect until the Advisory Agency of the C1ty of Los Angeles appro­
ves its tenmination. 

10. A document entitled "Agreement", dated December 19, 1985, executed by and 
between R. R. Connelley & Sons Company, a Delaware corporation and Amcena 
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Properties, Inc., a corporation, and recorded January 13, 1986 as Instrument 
No. 86-043898, Official Records. 

Which recites in part: 

11 0onnelley is executing a Covenant and Agreement Regarding Maintenance of 
Building (the 11 Connelley Covenant 11

) whereby Connelley agrees to maintain a 
yard of 30 feet in width along the full common property line with the Amcena 
Property. 

In consideration of Amcena executing a Covenant and Agreement Regarding 
Maintenance of Building whereby Amcena also agrees to maintain on the Amcena 
Property a yard of 30 feet in width along. the full common property line with 
the Connelley Property, Connelley further covenants and agrees with Amcena 
that it will not request the releasi of the Connelley Covenant by the City of 
Los Angeles without the prior written consent of Amcena or the then owner of 
the Amcena Property. 

This Agreement shall run with the Connelley Property and shall be binding upo~ 
Connelley and all further owners of the Connelley Property, the1r successors, 
heirs or assigns. 
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OFFICE OF 

COMMONWEALTH 
TITlE COMPANY 

II SUBSIOIARY OF 

COMMONWEALTH 
lAND TITLE INSURANCE. COMPANY 
A Rf'h.lll(.L' Gh"tll' H'\1\~tll~<., t ~~1111\111\ 

LO!__ANGELES COUNTY 
20750 VENTURA BLVD .. STE 35~ 

WOODLAND HIUS, CA i1384 
18181 888-78551(213) 556-1300 
(818) ~0261(213) 641·i080 
121 ll 872 39031(8001 52~4?2 

1soo, S:J6-01 s~ 
j 

ORANGE COUNTY 
200 WEST SANTA AN .a BLVD 

SUTE' 700 
SIINTA AH.a. CA 92701 

1714) 935-8511 11800) 458-i994 
SO'JTH ORANGE COU"'T' 

(714) 496-3151 

~~tLBERN~BDINO CO!JNJ.'( 
ns W HOSPITIIUTY LANE. STE 100 

P.O BOX 5789 
SAN BERN.aROINO c.a 9248~ 

17141868-75•1 
18001 472·5613 

VENTUR!'_ C:O_l.!~!~ 
300 ESPLANADE DRIVE 

FINANCIAL PLAZA 
OXNARD, CA 93030 

18051 485-8895 
(805) 647-4427118051 522·2500 

i\mnic:111 I and Tilk i\~-;ncialinn 
Owner's PolicY h'nn B 1970 

) (Rev. I0-17-70 and 10-17-X4) 

POLICY 

OF 

TITLE 

INSURANCE 

····~~ 

Issued By 

COMMONWEALTH 
lAND TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 

B-1005-8 

Title Insurance Since 1876 

HOME OFFICE 
EIGHT PENN CENTER 

PHILADELPHIA. PA 19103 

ISSUED FROM THE 
OFFICE OF 

COMMONWEALTH 
TITU COMAt..NY 

A SUBSIDIARY OF 

COMMONWFALTH 
lAND TITI.E INSURANCE COMPANY 
A Reliance~ Hokirvs ~ 

LOS ANGELES COUNTY 
20750 VEJnUIIA •w~ aTE uo 

WOOIILAJID HU.S, CA 11-.. 
11111 .. 7111112111 ... ,JOG 
(1111 ........ I(Z1JIM1_..., 
(213) 1~1..., I:N-4422 

11D11t aa.1 II 

ORANGE COUNTY 
200 WEST UNTA ANA aLYD. 

UTE 700 
SANTA ANA. CA 12701 

(714) 135-1111/(100) .._.. 
SOUTH ORANGE COUNTY 

(714).....a152 

SAN BERNARDINO COUNTY 
275 W. HOSPITAUTY LANE. STE 100 

P.O. BOX 1711 
SAN BERNARDINO, CA 12408 

(714) ... 7541 
(100) 472-5113 

VENTURA COUNTY 
300 E.-t.ANADE DRIVE 

FINANCIAL PLAZA 
OXNARD, CA I:SO:SO 

, .. , ...... 5 
(805) 547-4427 /(105) 522-2500 

t_ 

'I 

CJ 
C.J 



CONDlTlONS AND STlPULA TlONS 

(Continued) 

7. LIMITATION OF LIABILITY 

. '\o claim. shall arise or he malmunable under this policy (a) if the 
( ompan~. alter havmg. rece1ved llltice of an alleged defect. hen or 
~111:umhrance Insured agamst hereuni:r. hy litigation or otherwise. removes 
o;uch defect. lien or encumbrance or<tSlablishes the Litle. as insured. within 
a reasonable Lime after receipt of sum notice: (b) in the event of litigation 
until there has been a final delllllnination by a court of competent 
Jurisdictilln. and disposition of all a~als therefrom. adverse to the title. as 
tnsured. as provided in paragraph 3 hereof: or (c) for liability voluntarily 
assumed hy an insured in settling any claim or suit without prior written 
cons~nt of the Company. 

8. REDUCTION OF LIABILITY 

All payments under this poli~. except payments made for costs. 
attorneys' fees and expenses. shall rc.tuce the amount of the insurance pro 
tanto. :-Jo payment shall be made without producing this policy for 
endorsement of such payment unlee the policy be lost or destroyed, in 
which case proof of such loss or 1festruction shall be furnished to the 
satisfaction of the Company. 

9. LIABILITY NONCUMULATIVE 

It is expressly understood that the amount of insurance under this 
policy shall be reduced by any amoant the Company may pay under any 
policy insuring either (a) a mortgaft shown or referred to in Schedule 8 
hereof which is a lien on the estate« interest covered by this policy, or (b) 
a mortgage hereafter executed by aa insured which is a charge or 'lien on 
the estate or interest described or referred to in Schedule A, and the 
amount so paid shall be deemed a payment under this policy. The 
Company shall have the option to apply to the payment of any such 
mortgages any amount that otherwile would be payable hereunder to the 
insured owner of the estate or ima-est covered by this policy and the 
amount so paid shall be deemed a payment under this policy to said 
insured owner. 

10. APPORTIONMENT 

If the land described in Schedlllt A consists of two or more parcels 
which are not used as a single site, at a loss. is established affecting one or 
more of said parcels but not all, the loss shall be computed and settled on 
a pro rata basis as if the amount of ilsurance under this policy was divided 
pro rata as to the value on Date of Policy of each separate parcel to the 
whole. exclusive of any improvemenJs made subsequent to Date of Policy, 

PAlO NM I 

unless a liabilitv or v<duc has otherwise heen agr~ed upon as to each o;uch 
parcel by the Company and the insured at the ttme nf the issuance of this 
policy and shown by an e.\prcss statement heretn or hy an endorsement 
attached hereto. 

11. SUBROGATION UPON PAYMENT OR SETTLEMENT 

Whenever the Company shall have settled a daim under this f'l'lic;.. 
all right of subrogation shall vest in the Company unaffe.:ted hy .tny act of 
the insured claimant. The Company shall be subrogated to and he entitled 
to all rights and remedies which such insured claimant would h,ne had 
against .i"ny person or property in respect to such claim had this policy not 
been issued, and if requested by the Company. such insured claimant shall 
transfer to the Company all rights and remedies against any pers<m or 
property necessary in order to perfect such right of subrogation and shall 
permit the Company to use the name of such insured claimant tn any 
transaction or litigation involving such rights or remedies. If the pa~ment 
does not cover the loss of such insured claimant. the Company ,hall he 
subrogated to such rights and remedies in the proportion v.hich said 
payment bears to the amount of said loss. If loss should result from any 
act of such insured claimant. such act shall not void this policy. but the 
Company. in that event. shall be required to pay only that 'J)'art of any 
losses insured against hereunder which shall exceed the amount. if any. lost 
to the Company by reason of the impairment of the right of subrogation. 

12. LIABILITY LIMITED TO THIS POLICY 

This instrument together with all endorsements and other 
instruments. if any. attached hereto by the Company is the entire policy 
and contract between the insured and the Company. 

Any claim of loss. or damage. whether or not based on negligence. 
and which arises out of the status of the title to the estate or interest 
covered hereby or any action asserting such daim. shall be restricted to the 
provisions and conditions and stipulations of this policy. 

No amendement . of or endorsement to this policy can be made 
except by writing endorsed· hereon or attached hereto signed by either the 
President. a Vice President. the Secretary. an Assistant Secretary. or 
validating officer or authorized signatory of the Company. 

13. NOTICES, WHERE SENT 
All notices required to be given the Company and any statement in 

writing required to be furnished the Company shall be addressed to 
Commonwealth Land Title Insurance Company. Eight Penn Center. 
Philadelphia. Pennsylvania 19103. 
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- - "" -\Bottling System 

June 27, 1989 

U.S. CERTIFIED MAIL, POSTAGE PREPAID, 
RETURN RECEIPT REQUESTED 

Amcena Properties, Inc. 
Ninth Floor 
358 ~ifth Avenue 
New York, New York 10001 
Attention: Miles P. Fischer Esq. 

Re: 19899 Pacific Gateway Drive 
Los Angeles, California 

Gentlemen: 

Reference is made to that certain Agreement for Purchase and Sale 
of Property and Escrow Instructions (the "Original Agreement") 
dated September 23, 1988, between Amcena Properties, Inc., a 
California corporation ("Seller") and Coca-Cola Bottling Company 
of Los Angeles, a Delaware corporation ("Buyer") , that certain 
First Amendment to Agreement for Purchase and Sale of Property and 
Escrow Instructions (the "First Amendment") dated October 21, 1988, 
between Seller and Buyer, and that certain Second Amendment to 
Agreement for Purchase and Sale of Property and Escrow Instructions 
(the "Second Amendment") dated December 14, 1988 between Seller and 
Buyer (the Original Agreement, the First Amendment and the Second 
Amendment are sometimes collectively referred to herein as the 
"Agreement"). 

Please be advised that Buyer obtained the permit to demolish the 
building (the "Building") located on the above-referenced property 
(the "Property") on February 14, 1989 (a copy of such permit is 
attached to this letter), demolished the Building and discovered 
the presence of hazardous andjor toxic substances andjor materials 
("Hazardous Substances") in the soil withiri the Building's 
perimeter. Buyer has and intends to continue removal, remediation 
and other appropriate response actions with respect to such 
Hazardous Substances and any other hazardous andjor toxic 
substances andjor materials located within the perimeter of the 
Building. 

Under section 3 of the Second Amendment, Buyer hereby makes claim 
on Seller for reimbursement and indemnification by Seller of Buyer 
for the costs of such removal, remediation and other response 
actions (collectively the "Response Costs"). Buyer shall provide 
to Seller evidence of payment by Buyer of Response costs as soon 
as such evidence is available. In accordance with 

002 00045 



19899 Pacific Gateway Drive 
Page 2 

Subsection 3. 1 of the Second Amendment, Seller is obligated to 
make payment to Buyer of the Response Costs promptly upon 
presentation of such evidence. 

If you have any questions please call. 

cc. Mr. Paul Schlarrnan 
Maurices, Inc. 
105 West superior street 
Duluth, Minnesota 55802 

Shea & Gould 
1800 Avenue of the Stars 

.Suite 500 

Sincerely, 

By 

Los Angele~, California 90067 
Attention: Daniel M. Herscher, Esq. 

) 
) 
) Certified Mail, 
) Postage Prepaid 
) Return Receipt 
) Requested 
) (wjencl.) 
) 
) 
) 
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1. LOT BLOCK TRACT COU~jCJL 

~'fufip1 c R-:13041 DIS~T NO 
LE~L 

DES CR. ~iUS TRACT 

z. PRESENT~C I ~EW 
1
1./SE or BUILD~ ~:f!l. ' ) 

3. t9mEt:. Pacific Cietam:y tr. LA IfRE DIST. 

4. ~~;r;Yr.nox St. 
AND (6U81) !CO¥ TYPE 

15.~f\ tottllng Co. or Loe Anoelea 74~SS55 I~ SIZE 

•• lft3"S S~DQ...'1trlll Av. co 90021 ZIP 

7. ENGI~.E_ER BUS. LIC. NO. ACTIVE STATE LIC. NO. PHONE AU~:!: 

i a. ARCHITECT_OR DESIGNER BUS. LIC. NO. ACTIVE STATE LIC. NO. PHONE BLDG II tilE 

i • e. A~ OR ENGINEER"S ADDRESS CITY ZIP AFFIDAVITS 
I < • ...... 4528! 

10. DR / t I • I . BUS. LJ, .• NO. ~_CT.~II£~)"!E p· ND]4~.:~o:r~ oo 144n •. ' _, .... · .. ••· l:· -'' · ,~ "'·, I _.' .' 

11. 'SIZE OF llfWI_NG. B~~!) I STORIES I HEIGHT NO. OF EXISTING BUILDINGS ON LOT AND USE 
WIDTH LENGTH P.C.REQ'D 

1Z. CONST. MATERIAL ,.._1. - ROOF mtl FL~ 
Tea , 

OF EXI~TING BLDG. ~ 

3 
13. JOB ADDI{UiiO:i)l li. ~, l"l~ £~· --t Ut' • STREET GUIDE sj}STRICT OFFI 

14. VALUATION TO INCLUDE ALL FIXED s 100 .()0111.~0 SEISMIC STUD' 
EQUIPMENJJruL~¥J,eprERATE AND USE P POSE L lNG ~ .... .II . 

us. NEW WORK ... -. - -·-.. -~ --- ·- F 
(llescri.bel -. GRAIUNG 

H~ED. c 

NEW ~ BUILDING SIZE ~-~~DITION I STORIES I HEIGHT ~l:lth 
TYPE l GROUP I FLOOR 

DCC. AREA 

DWELL I MAX TOTAL 
UNITS DCC. ·--
GUEST I PARKING I PARKING PROVIDED 
ROOMS REQ'D - STD. COMP. 

<Ill P.C G.P.t. -- CONT. -- INSP. 
.... S.P.C P.M ... 
<Ill B.P. H Cll1m1 for llfund of f- PliO on 

permlll mull Dt filtCI: 1. W1lllin 
<liii.F. one YNr IIIHII 4111 IJf payment IJf 

F.H lte. or 2. Within one yur trorn ... dill l7f IIPillhon 01 1111n11011 
so o.s.s for building or grad1ng permill ... - ranlld Dy 1111 DIP!. of B. & S 

ECTIDNS 2212 & 22.13 LAMC .. 
<111 DIST IR'ItE S.D.S.S. SPRINKLERS 

REO'D SPEC. 
.. _ 

<Ill P.C ..:11 ~Ji! CIO £HEAGY _ • -. ... 
Unless a shoner perood or rome has been esrabhsneo by an olhc•atact1on. plan check 
IDDrovaluDorn one yur I he• !he tee IS PliiO 1n0 lhos perm II exports two years Iller 
!he fte IS PliO or 180 Oays Iller !he lee IS paoO 11 consuuc11on 1s not commenced 
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AVAIL. SQ. FT: 160. ooo 
FOR SALE TOTAL BLDG. SQ. FT: __ ..:....16::...::0'--''--=-0...::..0..::...0 __ 

ADDRESS _______ _;_;19~8~9:_::9_P:....:A~C::...::Ic..:...F...:..I.=.C_;G::.:.A.:....:Tc..:E:..:.:W:..:.AY~D:..:..R::....:.I...:..V.=.E.!-.. _;T:...::OR::..::..:R::....:.ANC:...:.=E=------- ZIP 90502 __ ......;_.;;....;.;;.. __ 
A RARE OPPORTUNITY 

*Outstanding Pacific Gateway location* 

TIUA .ou:peJtb c."o11:potz.a..te. he.a.dqu.aJt.t.eJL.o -<..o .ou,.i;ta.bie. 6olt WaJte.hou..o.<.ng, 
d-<..o:t!t.<.bu.tion and manu.6 ac.twU.ng. 1 :t ha.o :two tjaJtd.J:,, te.nd.<.ng W e1.6 
.to bung d.<.v.<.de.d :to p!tov.<.de. 6011.. 6u.tMe. e.x.pan.o.<.on oil.. .<.nc.ome.. The. 
bu..<.td.<.ng .<..o c.u.IT..IT..e.ntly u.ndeJtgo.<.ng a c.ompl~e. IT..e.nova:t.<.on. 

SALE PRICES 10 • 000 • 000 Price/sf$ __:6::2:...:·~5:...::0:....__ __ _ 
Terms ____ ~C~a~s~h ________________________________________________________ ~------~----~---------

------:-:c-::---:-:-:-------:-:-:--------------..,.-------=-=-::-:---------- PosseSSIOn up 0 n c I 0 s e 0 f esc r 0 w 
Ava1151 160,000 Dim~·~ Power 1000 A 277/480 v_3_0'4 wire; verify independ. 
Land st 325,393 Dim I RR I RR Lighting F I uorescent Heat Yes Cooling __ _,N...,.o _____ ___,..,...--
Const C.T.U. RoorGiu La;-- TrkHiDrs ~Dim 12 20; (2) 12x14 Dock Yes Well Yes 
Sprkd Avg. Haz. Min Clr Hgt 22 I Grd Lev Drs .1._ Dim 12 12 Rail 4 spots 
Fa11 Yes Skits Yes StorageMezzsf No lncl•navatlsf? No RestRms:M Several w locations 
Pkg 259 Fenced Yes YrBit 1976 OFFICEDATAOicsf 4,000 ~-5- RestRms:M 3T 4U w __ --:3~---
Thomas Bk Pg. 68F2 Zone M3- 1 A/C Yes Heat Yes Fintshed Ole Mezz sf None lncl In avail sf? __ N_o ____ _ 
K~ Contact broker -alarm 
LISTED BY F • Rona I d Rader Phone ( 213> 678-3773 South 

Area1--..::..::~...:..:.....- L1st1ng • 1-2 75 7 4-880422 
David A. Prior 
Todd N. Taugner *More loading doors could be added 

THIS IS AN EXCLUSIVE LISTING OF THE •NDUSTAIAL MULTIPLE"' AND IS SUBJECT TO ALL ITS RULES AND fiiEGUU.TIONI. 
By acceprtno .nrormellon on th11 hshng 1ny Droller aqr~es 10 n,. '•1••"'.J OY ,," •u•es al"d requtahons or TP'Ie lnllu!tr•al Muthl)te· "'''" resoectto '"'' hst•no Th•s .rotormat•oro o•wtn '" 
cont1dence. •strom sources 11'1'8 aeem rehiiDte we f"lawe roo rl!'a\or • · 1ouo1 .,., accur.Jcy but"'' ao not guarantee,, All measurements are aoDrOAtm.ate Awau.&Dthry SI.IDtectto conhrm11uon 

t A.ml!r•can lndu~lr•i\1 Real Estate ASSOCt.&IIOn 

THE KLABIN COMPANY 
INDUSTRIAL AND COMMERCIAL REAL ESTATE • SINCE 1961 

9111 South La Cienega Blvd .. Inglewood. CA 90301-4467 
(213) 678-3773 • FAX (213) 337-0078 

00> 
INDMDUAL MEMBERSHIPS. SOCIETY OF INDUSTfl!Al AND OFFICE flEAUOflS• • MEMBER. AMERICAN INDL:STfliAI. IlEAl ESTATE ASSCX::IAfiON 

fl n ,., G i 
~- u ..... ./ ·t 
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